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UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
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FORM 8-K





CURRENT REPORT
Pursuant to Section 13 or 15(d) of the Securities Exchange Act of 1934

Date of Report (Date of earliest event reported):  April 30, 2012 (April 27, 2012)
 




 
	BARNES & NOBLE, INC.

	(Exact name of registrant as specified in its charter)







	Delaware
	 
	1-12302
	 
	06-1196501

	(State or other jurisdiction of incorporation)
	 
	(Commission File Number)
	 
	(IRS Employer Identification No.)




	122 Fifth Avenue, New York, New York
	 
	10011

	(Address of principal executive offices)
	 
	(Zip Code)




	Registrant’s telephone number, including area code: (212) 633-3300

	 

	Not Applicable

	(Former name or former address, if changed since last report)


 




 
Check the appropriate box below if the Form 8-K filing is intended to simultaneously satisfy the filing obligation of the registrant under any of the following provisions:
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Item 1.01.          Entry into a Material Definitive Agreement.
 
On April 27, 2012, Barnes & Noble, Inc. (the “Company”) entered into an investment agreement (the “ Investment Agreement ”) among the Company, Morrison Investment Holdings, Inc., a Nevada corporation (the “ Investor ”), and Microsoft Corporation, a Washington corporation (“ Microsoft ”), pursuant to which (i) the Company will form a Delaware limited liability company (“ NewCo ”), and transfer to NewCo the Company’s digital device, digital content and college bookstore businesses and (ii) NewCo will sell to the Investor, and the Investor will purchase, 300,000 convertible preferred membership interests in NewCo (“ Series A Preferred ”) for an aggregate purchase price of $300,000,000.
 
Concurrently with its entry into the Investment Agreement, the Company has also entered into (i) a commercial agreement with Microsoft (the “ Commercial Agreement ”), pursuant to which, among other things, NewCo will develop and distribute a Windows 8 application for e-reading and digital content purchases, and (ii) an intellectual property license and settlement agreement with Microsoft and Microsoft Licensing GP, a Nevada general partnership (the “ Settlement and License Agreement ”).
 
Investment Agreement
 
Pursuant to the Investment Agreement, Microsoft would invest $300,000,000 in NewCo in exchange for 300,000 Series A Preferred interests, representing approximately 17.6% of the common membership interests in NewCo on an as-converted basis.  Following Microsoft’s investment, the Company would retain the common membership interests in NewCo, representing approximately 82.4% of the common membership interests in NewCo (after giving effect to the conversion of the Series A Preferred interests into common membership interests).
 
NewCo Formation Transactions
 
Under the terms of the Investment Agreement, the Company and its subsidiaries will transfer assets, liabilities and employees primarily related to the digital device, digital content and eCommerce businesses (collectively, the “ Digital Business ”) and the college bookstore businesses (collectively, the “ College Business ”) to NewCo.  The Company and its subsidiaries will also enter into certain commercial arrangements and transition services agreements with NewCo in connection with such transfers.
 
LLC Agreement
 
The terms, rights, obligations and preferences of the Series A Preferred interests are set forth in a limited liability company agreement of NewCo (the “ LLC Agreement ”) attached as an exhibit to the Investment Agreement, to be entered into at the closing of the transactions contemplated in the Investment Agreement (the “ Closing ”).
 
Each Series A Preferred interest would initially be convertible into one common membership interest in NewCo at any time.  The conversion ratio is subject to customary anti-dilution adjustments.  Subject to certain exceptions, the conversion ratio is also subject to adjustment based upon the issuance of NewCo equity (including in an initial public offering of NewCo) and in the event of a public spin-off, split-off or comparable transaction with respect to NewCo or the sale of substantially all of the Company’s operations other than its interest in NewCo.
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Upon any liquidation of NewCo or the Company, holders of the Series A Preferred interests would be entitled to receive a liquidation preference of $1,000 per interest plus any unpaid distribution to which such interest is entitled (the “ Liquidation Preference ”).
 
The Investor would have the option to require NewCo to redeem, subject to a grace period, the Series A Preferred interests for cash in the event of a termination of the Commercial Agreement described below for a NewCo material default or the termination of the Settlement and License Agreement described below for certain payment defaults.  Upon a change of control of NewCo or, while the Company owns a majority of NewCo, a change of control of the Company (subject to certain exceptions), holders of Series A Preferred interests would have the option to require NewCo to purchase their Series A Preferred interests for cash.  The price payable upon these events would be equal to the greater of (i) 101% of the Liquidation Preference per interest and (ii) the amount that would have been received if the Series A Preferred interests had been converted into common equity interests of NewCo immediately prior to such event.
 
In addition, the Investor would have the right to put their Series A Preferred interests to NewCo at fair market value (determined based on an appraisal mechanism set forth in the Investment Agreement) if there has not been an initial public offering or certain other transactions by the fifth anniversary of the launch of the NewCo windows application as contemplated by the Commercial Agreement described below.
 
Holders of Series A Preferred interests will be entitled to customary pre-emptive rights and will have customary tag-along rights with respect to sales of NewCo interests.  Holders of Series A Preferred interests will also be subject to a customary drag-along, subject to certain exceptions.
 
The Investor would not be permitted to transfer any Series A Preferred interests, or any other security of NewCo acquired as a result of the ownership of the Series A Preferred interests or common membership interests issued upon conversion of shares of Series A Preferred interests, subject to certain exceptions.
 
Series A Preferred interests will vote with the NewCo membership interests on an as-converted basis as a single class.  NewCo will have a board of managers elected by the holders of its membership interests.
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The Investor will also have consent rights relating to NewCo so long as Microsoft and its subsidiaries collectively hold at least 50% of the Investor’s initial stake in NewCo.  Those rights include the right to consent to the following matters: (i) issuing NewCo equity senior to or pari passu with the Series A Preferred interests, other than up to an aggregate $250 million of parity equity; (ii) material related party transactions, subject to certain exceptions; (iii) bankruptcy filings; (iv) paying dividends and purchases of junior securities; (v) a sale of the Digital Business or College Business; and (vi) incurring debt, subject to certain exceptions.
 
The Investor will also receive certain customary demand and piggyback registration rights, which become effective following an initial public offering or certain other public market transactions with respect to NewCo.
 
Conditions to Closing
 
The parties’ obligations to consummate the transactions under the Investment Agreement are subject to certain customary closing conditions, including the consummation of the NewCo formation transactions described above.
 
Termination Provisions
 
The Investment Agreement contains certain customary termination rights, including, among other things, that at any time prior to the Closing, the Investment Agreement may be terminated as follows: (i) upon written agreement of all parties; and (ii) by either the Company or the Investor (x) if the closing has not occurred before February 3, 2012, as long as the party seeking termination is not then in material breach of any of its representations, warranties, covenants or agreements in the Investment Agreement, which date is subject to extension at Microsoft’s option under certain circumstances, or (y) if a governmental authority permanently enjoins or prohibits the transactions.
 
The foregoing summary is a general description only, does not purport to be complete and is qualified in its entirety by reference to the Investment Agreement, which is filed as Exhibit 10.1 to this Current Report on Form 8-K and incorporated into this Item 1.01 by reference.
 
Commercial Agreement
 
Under the Commercial Agreement, NewCo will develop certain applications for Windows 8 for purchasing and consumption of digital reading content.  The Commercial Agreement also requires NewCo to use its good faith efforts to undertake an international expansion of the Digital Business.
 
As part of the Commercial Agreement, NewCo and Microsoft would share in the revenues, net of certain items, from digital content purchased from NewCo by customers using the NewCo Windows 8 applications or through certain Microsoft products and services that may be developed in the future and are designed to interact with the NewCo online bookstore.  Microsoft will make certain nonrefundable advance payments to NewCo in connection with such revenue sharing.  For each of the first three years after the launch of such application for Windows 8, these advance payments would be equal to $60 million per year. These advance payments would be subject to deferral under certain circumstances.  Microsoft would also pay to NewCo $25 million each year for the first five years of the term for purposes of assisting NewCo in acquiring local digital reading content and technology development in the performance of NewCo’s obligations under the Commercial Agreement.
 
The Commercial Agreement will only become effective upon the closing of the investment under the Investment Agreement.  The Commercial Agreement contains certain termination rights, including termination (i) by Microsoft for (x) bankruptcy or any other insolvency of NewCo or (y) a NewCo material default or (ii) by NewCo for a Microsoft material default.  The Commercial Agreement provides for certain transition period obligations following the termination or expiration of the Commercial Agreement or upon a bankruptcy or liquidation of NewCo or the Company.
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The foregoing summary is a general description only, does not purport to be complete and is qualified in its entirety by the Commercial Agreement, which is filed as Exhibit 10.2 and incorporated into this Item 1.01 by reference.
 
Settlement and License Agreement
 
The Patent Agreement provides for Microsoft and its subsidiaries to license to the Company and its affiliates certain intellectual property in exchange for royalty payments based on sales of certain devices.  Additionally, the Company and Microsoft will dismiss certain outstanding patent litigation and U.S. International Trade Commission investigations (the “ Dismissal ”) and resolve all outstanding patent litigation between the Company, Microsoft and their respective affiliates in accordance with the Settlement and License Agreement.  The Patent Agreement became effective immediately but is subject to termination under certain circumstances, including in certain situations in which no closing occurs under the Investment Agreement.
 
The foregoing summary is a general description only, does not purport to be complete and is qualified in its entirety by the Settlement and License Agreement, which is filed as Exhibit 10.3 and incorporated into this Item 1.01 by reference.
 
Credit Agreement Amendment
 
On April 27, 2012, the Company entered into an amendment (the “Amendment”) to its existing credit agreement with Bank of America, N.A., as administrative agent, collateral agent and swing line lender, and other lenders in order to permit the transactions contemplated by the Investment Agreement and to make certain other changes to the Company’s credit agreement in connection therewith.  The Amendment also permits the Company increased flexibility to invest in immaterial subsidiaries (including foreign subsidiaries).
 
The foregoing summary is a general description only, does not purport to be complete and is qualified in its entirety by the amendment, which is attached hereto as Exhibit 10.4 and incorporated into this Item 1.01 by reference.
 
Safe Harbor for Forward-Looking Statements
 
This Current Report on Form 8-K contains certain forward-looking statements (within the meaning of Section 27A of the Securities Act of 1933, as amended, and Section 21E of the Securities Exchange Act of 1934, as amended) and information that are based on the beliefs of the management of the Company, as applicable, as well as assumptions made by and information currently available to such management.  When used in this press release, the words “anticipate,” “believe,” “estimate,” “expect,” “intend,” “plan,” “will”  and similar expressions, as they relate to the Company or NewCo or the management of the Company, identify forward-looking statements.
 
Such statements reflect the current views of the relevant entities with respect to future events, the outcome of which is subject to certain risks, including, among others, the risk that the transactions contemplated by this press release are not able to be implemented on the terms described or at all, the risk that the transactions do not achieve the expected benefits for the parties including the risk that NewCo’s applications are not commercially successful or that Microsoft does not achieve the expected distribution of those applications, the risk that the separation of the digital and college businesses or its delay results in adverse impacts on Company or NewCo (including as a result of termination of agreements and other adverse impacts), the potential impact on Company’s retail business of the separation, the risk that the international expansion contemplated by the relationship is not successful and the risk that NewCo is not able to perform its obligations under the commercial agreement, including with respect to the development of applications and international expansion, the risks referred to in the press release filed as Exhibit 99.1 hereto and the consequences thereof and general risks related to the businesses that will become part of NewCo, including those risks discussed in detail in Item 1A, “Risk Factors,” in the Company’s Annual Report on Form 10-K and Form 10-K/A, and in the Company’s other filings made hereafter from time to time with the SEC.
 
Should one or more of these risks or uncertainties materialize, or should underlying assumptions prove incorrect, actual results or outcomes may vary materially from those described as anticipated, believed, estimated, expected, intended or planned.  Subsequent written and oral forward-looking statements attributable to the Company or persons acting on its behalf are expressly qualified in their entirety by the cautionary statements in this paragraph.  The parties undertake no obligation to publicly update or revise any forward-looking statements, whether as a result of new information, future events or otherwise after the date of this communication.
[bookmark: part_1_2_2][bookmark: item_1_46_1] 
Item 8.01.          Other Events.
 
On April 30, 2012, the Company and Microsoft issued a joint press release with respect to the matters described in this Current Report on Form 8-K.  A copy of the press release is attached hereto as Exhibit 99.1 and is incorporated into this Item 8.01 by reference.
[bookmark: part_1_2_3][bookmark: item_1_47_1] 
Item 9.01.          Financial Statements and Exhibits
[bookmark: tab2] 
    (d)   The following exhibits are filed as a part of this Report.
 
	Exhibit No.
	 
	Description

	10.1
	 
	Investment Agreement dated as of April 27, 2012, among Barnes & Noble, Inc., Morrison Investment Holdings, Inc. and (solely for the purposes of Section 3.06) Microsoft Corporation.*

	10.2
	 
	Commercial Agreement dated as of April 27, 2012, between Barnes & Noble, Inc. and Microsoft Corporation.*

	10.3
	 
	Confidential Settlement and Patent License Agreement dated as of April 27, 2012, among Barnes & Noble, Inc., barnesandnoble.com llc, Microsoft Corporation and Microsoft Licensing GP.*

	10.4
	 
	First Amendment to Amended and Restated Credit Agreement and Security Agreement dated as of April 27, 2012.

	99.1
	 
	Press Release of Barnes & Noble, Inc., dated April 30, 2012.


 



[bookmark: ref_id0eetae]
* Pursuant to a request for confidential treatment, portions of these Exhibits have been redacted from the publicly filed documents and have been furnished separately to the Securities and Exchange Commission as required by Rule 24b-2 under the Securities Exchange Act of 1934, as amended.
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SIGNATURES
 
            Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the undersigned thereunto duly authorized.
 

 
	 
	BARNES & NOBLE, INC.,
	 

	 
	 
	 
	 

	Date:  April 30, 2012
	By:
	/s/ Eugene V. DeFelice
	 

	 
	 
	Name:  Eugene V. DeFelice
	 

	 
	 
	Title:    Vice President, General Counsel and Corporate Secretary
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Exhibit Index
 
	Exhibit No.
	 
	Description

	10.1
	 
	Investment Agreement dated as of April 27, 2012, among Barnes & Noble, Inc., Morrison Investment Holdings, Inc. and (solely for purposes of Section 3.06) Microsoft Corporation.*

	10.2
	 
	Commercial Agreement dated as of April 27, 2012, between Barnes & Noble, Inc. and Microsoft Corporation.*

	10.3
	 
	Confidential Settlement and Patent License Agreement dated as of April 27, 2012, among Barnes & Noble, Inc., barnesandnoble.com llc, Microsoft Corporation and Microsoft Licensing GP.*

	10.4
	 
	First Amendment to Amended and Restated Credit Agreement and Security Agreement dated as of April 27, 2012.

	99.1
	 
	Press Release of Barnes & Noble, Inc., dated April 30, 2012.


 
 




* Pursuant to a request for confidential treatment, portions of these Exhibits have been redacted from the publicly filed documents and have been furnished separately to the Securities and Exchange Commission as required by Rule 24b-2 under the Securities Exchange Act of 1934, as amended.
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[bookmark: agreement]    INVESTMENT AGREEMENT dated as of April 27, 2012 (this “Agreement”), among BARNES & NOBLE, INC., a Delaware corporation (the “ Parent ”), MORRISON INVESTMENT HOLDINGS, INC., a Nevada corporation (the “ Investor ”) and, solely for purposes of Section 3.06, MICROSOFT CORPORATION, a Washington corporation (“ Microsoft ”).
 
       WHEREAS Parent desires to sell to the Investor, and the Investor desires to purchase, a minority interest in Parent’s Digital Business and College Business.
 
       WHEREAS subject to Section 3.04, the form of the Investor’s investment is intended to be the purchase pursuant to the terms and conditions set forth in this Agreement of Preferred Membership Interests in a newly formed Delaware limited liability company (“ NewCo ”) to which Parent shall, prior to the Closing, transfer its Digital Business and College Business.
 
       NOW, THEREFORE, in consideration of the representations, warranties, covenants and agreements contained in this Agreement, and subject to the conditions set forth herein, the parties hereto, intending to be legally bound, hereby agree as follows:

ARTICLE I

Pre-Closing; Purchase and Sale; Closing
 
       SECTION 1.01   Formation of NewCo.  (a)  Prior to the Closing, Parent shall form NewCo pursuant to and in accordance with the Delaware Limited Liability Company Act (the “ Act ”).
 
       (b)   Promptly thereafter, Parent shall cause NewCo to become a party to this Agreement and adopt this Agreement with the same force and effect as if it were originally a party hereto by executing a Joinder Agreement in the form attached as Exhibit A (a “ Joinder Agreement ”).
 
[bookmark: preferred_membership_interest_pu]       SECTION 1.02   Purchase and Sale of the Preferred Membership Interests.  On the terms and subject to the conditions set forth in this Agreement, at the Closing, Parent shall cause NewCo to issue, sell and deliver to the Investor, and the Investor shall purchase and acquire from NewCo, 300,000 Preferred Membership Interests for a purchase price per Preferred Membership Interest equal to $1,000, payable as set forth in Section 1.03(b).  The purchase and sale of the Preferred Membership Interests is referred to in this Agreement as the “ Preferred Membership Interest Purchase ”.
 
[bookmark: closing]       SECTION 1.03   Closing.  (a)  The closing of the Preferred Membership Interest Purchase (the “Closing”) shall take place at the offices of Cravath, Swaine & Moore LLP, Worldwide Plaza, 825 Eighth Avenue, New York, New York 10019, on the second Business Day following the satisfaction (or, to the extent permitted by law, the waiver by the parties entitled to the benefits thereof) of the conditions set forth in Article IV, other than conditions that by their nature are to be satisfied as of the Closing, or, if on such second Business Day any condition set forth in Article IV is not satisfied (or, to the extent permitted by Law, waived by the party or parties entitled to the benefits thereof), as soon as practicable after all the conditions set forth in Article IV are satisfied (or, to the extent permitted by Law, waived by the party or parties entitled to the benefits thereof), or at such other place, time and date as shall be agreed between Parent and the Investor.  The date on which the Closing occurs is referred to in this Agreement as the “Closing Date”.
 
 
 
 





 
 
       (b)   At the Closing, (i) Parent shall cause NewCo to deliver to the Investor a certificate representing 300,000 Preferred Membership Interests issued to such Investor, duly registered in the name of the Investor, (ii) the Investor shall pay to NewCo, by wire transfer to a bank account designated in writing by NewCo of immediately available funds, $300,000,000 and (iii) Parent and the Investor shall amend and restate NewCo’s limited liability company agreement to be substantially in the form of Annex A hereto (the “ LLC Agreement ”).

ARTICLE II

Representations and Warranties
 
       SECTION 2.01   Representations and Warranties of Parent.  (a)  Except as set forth in the Disclosure Letter, Parent represents and warrants as of the date hereof and as of the Closing Date to the Investor as follows:

           (i)   Organization, Standing and Corporate Power.  Parent and each of its Subsidiaries is duly organized and validly existing under the Laws of its jurisdiction of organization and has all requisite corporate or other entity power and authority to own or lease all of its properties and assets and to carry on its business as presently conducted.  Each of Parent and its Subsidiaries is duly qualified or licensed to do business and is in good standing (where such concept is recognized under applicable Law) in each U.S. jurisdiction where the nature of its business or the ownership, leasing or operation of its properties makes such qualification or licensing necessary, other than where the failure to be so qualified, licensed or in good standing would not, individually or in the aggregate, reasonably be expected to have a material adverse effect on the ability of Parent or NewCo to consummate the transactions contemplated by this Agreement.

           (ii)           Authorization; Enforceability.  (A)  Parent has all requisite corporate power and authority to execute and deliver this Agreement and to consummate the transactions contemplated by this Agreement.  The execution and delivery of this Agreement by Parent and the consummation of the transactions contemplated by, and compliance with the provisions of, this Agreement by Parent have been duly authorized and approved by all necessary corporate action on the part of Parent.  On or prior to the date of this Agreement, the board of directors of Parent has duly adopted resolutions approving this Agreement and the transactions contemplated hereby (and, as of the date of this Agreement, the resolutions giving effect to such corporate actions have not been rescinded, modified or withdrawn in any way).  This Agreement has been duly executed and delivered by Parent and, assuming the due authorization, execution and delivery by the Investor, constitutes a legal, valid and binding obligation of Parent, enforceable against Parent in accordance with its terms, subject, as to enforceability, to bankruptcy, insolvency and other Laws of general applicability relating to or affecting creditors’ rights and to general equity principles, whether considered in a proceeding at law or in equity.
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       (B)           No vote, consent or approval of the stockholders of Parent is required under applicable Law, under Parent’s Certificate of Incorporation or Parent’s By-Laws, or under any Contract between Parent and any stockholder of Parent, to authorize or approve this Agreement or the transactions contemplated hereby.
 
           (iii)   No Conflict.  (A)  Parent is not in violation or default of any provision of its Certificate of Incorporation or its By-Laws.  The execution and delivery by Parent of this Agreement do not, and the consummation of the transactions contemplated by this Agreement and compliance by Parent with the provisions of this Agreement will not conflict with, or result in any violation or breach of, or default (with or without notice or lapse of time, or both) under, or give rise to a right of termination, cancelation or acceleration of any obligation or to the loss of a benefit under, or result in the creation of any right or benefit on the part of any third party under, or result in the creation of any conflicts, violations, breaches, defaults, rights, losses or pledges, liens, charges, mortgages, encumbrances or security interests of any kind or nature (collectively, “ Liens ”) upon any of the properties or assets of Parent or any of its Subsidiaries under any term, condition or provision of (1) Parent’s Certificate of Incorporation or By-Laws or (2) (x) any loan or credit agreement, license, contract, lease, sublease, indenture, note, debenture, bond, mortgage or deed of trust or other agreement, arrangement or understanding (a “ Contract ”) to which Parent or any of its Subsidiaries is a party or by which any of their respective properties or assets are bound and that is material to the business of Parent and its Subsidiaries, taken as a whole, (y) any supranational, Federal, national, state, provincial or local statute, law (including common law), ordinance, rule or regulation of any Governmental Entity (“ Law ”) that is material to Parent and its Subsidiaries, taken as a whole, or (z) any judgment, injunction, order or decree of any Governmental Entity (“ Judgment ”), permit, concession, grant or franchise, in each case, applicable to Parent or any of its Subsidiaries or any of their respective properties or assets, other than, in the case of such sub-clause (2) above, any such conflicts, violations, breaches, defaults, rights, losses or Liens that would not, individually or in the aggregate, reasonably be expected to have a material adverse effect on the ability of Parent or NewCo to consummate the transactions contemplated by this Agreement.
 
[bookmark: securities_act][bookmark: governmental_entity]       (B)    Other than in connection or in compliance with the provisions of the Securities Act of 1933, as amended (the “ Securities Act ”), the securities or blue sky laws of the various states, no notice to, registration, declaration or filing with, review by, or authorization, consent, order, waiver or approval of, any governmental or regulatory (including any stock exchange) authorities, agencies, courts, commissions or other entities, whether Federal, state, local or foreign, or applicable self-regulatory organizations (each, a “ Governmental Entity ”) is necessary for the consummation by Parent of the transactions contemplated by this Agreement.
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   (iv)   SEC Documents; Undisclosed Liabilities; Disclosure Controls and Procedures.  (A)  Parent has filed all material reports, schedules, forms, statements and other documents with the Securities and Exchange Commission (the “ SEC ”) required to be filed by Parent pursuant to the Securities Act or the Securities Exchange Act of 1934, as amended (the “ Exchange Act ”), since January 31, 2009 (the “ SEC Documents ”).  As of their respective effective dates (in the case of SEC Documents that are registration statements filed pursuant to the requirements of the Securities Act) and as of their respective dates of filing (in the case of all other SEC Documents), the SEC Documents complied in all material respects with the requirements of the Securities Act or the Exchange Act, as the case may be, and the rules and regulations of the SEC promulgated thereunder applicable thereto, and, except to the extent amended or superseded by a subsequent filing with the SEC prior to the date of this Agreement, as of such respective dates, none of the SEC Documents contained any untrue statement of a material fact or omitted to state a material fact necessary in order to make the statements therein, in light of the circumstances under which they were made, not misleading.  As of the date of this Agreement, there are no outstanding or unresolved comment letters received from the SEC or its staff.  The audited consolidated financial statements and the unaudited quarterly financial statements (including, in each case, the notes thereto) of Parent included or incorporated by reference in the SEC Documents when filed complied in all material respects with the published rules and regulations of the SEC with respect thereto, have been prepared in all material respects in accordance with generally accepted accounting principles (“ GAAP ”) (except, in the case of unaudited quarterly statements, as permitted by Form 10-Q of the SEC or other rules and regulations of the SEC) applied on a consistent basis during the periods involved (except as may be indicated in the notes thereto) and fairly present in all material respects the consolidated financial position of Parent and its consolidated Subsidiaries as of the dates thereof and the consolidated results of their operations and cash flows for the periods then ended (subject, in the case of unaudited quarterly statements, to normal year-end adjustments).
 
       (B)           Except for matters reflected or reserved against in the consolidated balance sheet of Parent (or the notes thereto) included in Parent’s Form 10-Q for the quarterly period ended January 28, 2012, neither Parent nor any of its Subsidiaries has any liabilities (whether absolute, accrued, contingent, fixed or otherwise) of any nature that would be required under GAAP, as in effect on the date of this Agreement, to be reflected on a consolidated balance sheet of Parent (including the notes thereto), except liabilities that (1) were incurred since the date of such balance sheet in the ordinary course of business, (2) are incurred in connection with the transactions contemplated by this Agreement or (3) would not, individually or in the aggregate, reasonably be expected to have a material adverse effect on the business, assets or properties of Parent and its Subsidiaries, taken as a whole.  There are no unconsolidated Subsidiaries of Parent or any off-balance sheet arrangements of any type (including any off-balance sheet arrangement required to be disclosed pursuant to Item 303(a)(4) of Regulation S-K promulgated under the Securities Act) that have not been so described in the SEC Documents nor any obligations to enter into any such arrangements.
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       (C)    Parent has established and maintains disclosure controls and procedures and a system of internal controls over financial reporting (as such terms are defined in paragraphs (e) and (f), respectively, of Rule 13a-15 under the Exchange Act) as required by Rule 13a-15 under the Exchange Act.  Since January 31, 2009, neither Parent nor Parent’s independent registered public accounting firm has identified or been made aware of “significant deficiencies” or “material weaknesses” (as defined by the Public Company Accounting Oversight Board) in the design or operation of Parent’s internal controls and procedures which would reasonably be expected to adversely affect in any material respect Parent’s ability to record, process, summarize and report financial data, in each case which has not been subsequently remediated.  To the knowledge of Parent, there is no fraud, whether or not material, that involves Parent’s management or other employees who have a significant role in the preparation of financial statements or the internal control over financial reporting utilized by Parent and its Subsidiaries.
 
   (v)           NewCo Subsidiaries.  Parent owns, directly or indirectly, all of the outstanding membership interests of Barnes & Noble College Booksellers LLC and barnesandnoble.com llc (the “ NewCo Subsidiaries ”), free and clear of any Liens, and all of such shares or equity interests are duly authorized and validly issued and are fully paid, nonassessable and free of preemptive rights, with no personal liability attaching to the ownership thereof.  As of the Closing NewCo will own, directly or indirectly, all of the outstanding membership interests in each NewCo Subsidiary, free and clear of any Liens, and all of such shares or equity interests are duly authorized and validly issued and are fully paid, nonassessable and free of preemptive rights, with no personal liability attaching to the ownership thereof.
 
       (b)           Except as set forth in the Disclosure Letter, Parent represents and warrants as of the Closing Date to the Investor as follows:
 
   (i)            Organization, Standing and Corporate Power of NewCo.  NewCo is duly organized and validly existing under the Act and has all requisite limited liability company power and authority to own or lease all of its properties and assets and to carry on its business as proposed to be conducted.
 
   (ii)           Capitalization of NewCo.  The total number of Membership Interests that NewCo shall have the authority to issue is unlimited.  NewCo may issue Common Membership Interests (the “ Common Membership Interests ”) and Preferred Membership Interests (together with the Common Membership Interests, the “ NewCo Membership Interests ”).  After giving effect to the Closing, (A) 1,400,000 Common Membership Interests will be issued and outstanding, (B) 300,000 Preferred Membership Interests will be issued and outstanding and (C) 300,000 Common Membership Interests will be reserved and available for issuance in connection with conversion of the Preferred Membership Interests to Common Membership Interests.  Except as set forth in the previous sentence, as of the Closing Date, no membership interests or other voting securities of or equity interests in NewCo will be issued, reserved for issuance or outstanding and no securities of NewCo or any of its Subsidiaries convertible into or exchangeable or exercisable for membership interests or other voting securities of or equity interests
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in NewCo will be issued or outstanding.  All outstanding NewCo Membership Interests are duly authorized, validly issued, fully paid and nonassessable.  As of the Closing Date, the Preferred Membership Interests and Common Membership Interests have the terms and conditions and entitle the holders thereof to the rights set forth in the LLC Agreement and will be free and clear of all Liens.  There are no bonds, debentures, notes or other indebtedness of NewCo having the right to vote (or convertible into, or exchangeable for, securities having the right to vote) on any matters on which holders of Common Membership Interests may vote (“ Voting NewCo Debt ”).  Except for any obligations pursuant to this Agreement, or as otherwise set forth above in this Section 2.01(b)(ii), there are no options, warrants, rights, convertible or exchangeable securities, stock-based performance units, Contracts or undertakings of any kind to which NewCo or any of its Subsidiaries is a party or by which NewCo is bound (A) obligating NewCo or any of its Subsidiaries to issue, deliver or sell, or cause to be issued, delivered or sold, additional membership interests or other voting securities of or equity interests in, or any security convertible or exchangeable for any membership interests or other voting securities of or equity interests in, NewCo or any Voting NewCo Debt, (B) obligating NewCo or any of its Subsidiaries to issue, grant or enter into any such option, warrant, right, security, unit, Contract or undertaking or (C) that give any person the right to receive any economic interest of a nature otherwise accruing to the holders of Common Membership Interests.  There are no outstanding obligations of NewCo or any of its Subsidiaries to repurchase, redeem or otherwise acquire any membership interests or options, warrants, rights, convertible or exchangeable securities, stock-based performance units or other rights to acquire membership interests of NewCo.
 
   (iii)           Authorization; Enforceability.  NewCo will have all requisite limited liability company power and authority to execute and deliver the Joinder Agreement and to consummate the transactions contemplated therein.  The execution and delivery of the Joinder Agreement by NewCo and the consummation of the transactions contemplated by, and compliance with the provisions of, the Joinder Agreement by NewCo has been duly authorized and approved by all necessary limited liability company action on the part of NewCo.  The Joinder Agreement has been duly executed and delivered by NewCo and, assuming the due authorization, execution and delivery by the Investor, constitutes a legal, valid and binding obligation of NewCo, enforceable against NewCo in accordance with its terms, subject, as to enforceability, to bankruptcy, insolvency and other Laws of general applicability relating to or affecting creditors’ rights and to general equity principles, whether considered in a proceeding at law or in equity.
 
   (iv)           No Conflict.  (A)  NewCo is not in violation or default of any provision of NewCo’s certificate of formation, the limited liability company agreement as of the date of formation of NewCo or the LLC Agreement as of the Closing Date.  The execution and delivery by NewCo of the Joinder Agreement and compliance with the provisions thereof and hereof will not conflict with or result in any violation or default under NewCo’s certificate of formation, NewCo’s limited liability company agreement as of the date of formation of NewCo or the LLC Agreement as of the Closing Date.
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       (B)           Other than in connection or in compliance with the provisions of the Securities Act, the securities or blue sky laws of the various states, no notice to, registration, declaration or filing with, review by, or authorization, consent, order, waiver or approval of, any Governmental Entity is necessary for the consummation by NewCo of the transactions contemplated by this Agreement.
 
   (v)           Private Offering.  None of NewCo, its Subsidiaries, its Affiliates and its or their Representatives has, directly or indirectly, made any offers or sales of the Preferred Membership Interests or Common Membership Interest or solicited any offers to buy the Preferred Membership Interests or Common Membership Interest, under circumstances that would require registration of the Preferred Membership Interests or Common Membership Interest under the Securities Act.  None of NewCo, its Subsidiaries, its Affiliates and its or their Representatives has, directly or indirectly, made any offers or sales of any security or solicited any offers to buy any security under circumstances that would cause this offering of the Preferred Membership Interests to be integrated with prior offerings by NewCo for purposes of the Securities Act.  None of NewCo, its Subsidiaries, its Affiliates and its or their Representatives has taken any action or steps referred to in the two preceding sentences that would require registration of any of the Preferred Membership Interests under the Securities Act.  Assuming the accuracy of the representations made by the Investor in Section 2.02, the sale and delivery of the Preferred Membership Interests hereunder are exempt from the (A) registration and prospectus delivery requirements of the Securities Act and (B) the registration and qualification requirements of all applicable securities laws of the states of the United States.
 
   (vi)           Sufficiency of Assets.  Following consummation of the NewCo Formation Transactions, NewCo will own all material assets, rights and properties of Parent and its Subsidiaries, in each case subject to receipt of applicable third party consents, that, together with the assets to be made available to NewCo pursuant to this Agreement and the assets and services to be made available in accordance with the Separation Principles, are necessary to conduct the Digital Business and the College Business in all material respects as presently conducted by Parent and its Subsidiaries on the date hereof.  As of the Closing, NewCo will not be engaged in any business, or hold any material liabilities or assets, rights or properties relating to any business (except for liabilities, assets, rights or properties of NewCo or its Subsidiaries the transfer of which to Parent and its Subsidiaries other than NewCo and its Subsidiaries is subject to receipt of third-party consent which has not been received), other than the Digital Business and College Business and the investment by the Investor.
 
   (vii)           Taxes.  All material Tax Returns required to be filed by NewCo, any of its Subsidiaries, the College Business or the Digital Business or with respect to any of their income or assets have been timely filed in accordance with applicable Law, and all such Tax Returns are complete and correct in all material respects.  All material Taxes imposed on or with respect to NewCo, any of its Subsidiaries, the College Business or the Digital Business or with respect to any of their income or assets have been paid in full in accordance with applicable Law.  All material amounts of Taxes required to be withheld by NewCo or any of its Subsidiaries have been duly withheld and remitted to the appropriate taxing authority as required by applicable Law.  Neither NewCo nor any of its Subsidiaries has any liability for any Taxes of any other person under Treasury Regulations section 1.1502-6 or any similar provision of state, local or foreign Law, as a transferee or successor, by contract or otherwise.  Neither NewCo nor any of its Subsidiaries is a party to any Tax sharing, indemnification, or similar agreement or arrangement.  NewCo and its Subsidiaries have collected all material sales, value-added, goods and services, use, or similar Taxes required to be collected and have remitted such Taxes to the applicable taxing authority as required by applicable Law.  There are no material Liens with respect to Taxes upon any of the assets of either NewCo or any of its Subsidiaries, other than with respect to Taxes not yet due and payable.  NewCo and each of its Subsidiaries is currently, and has been since the date of its formation, a disregarded entity for U.S. federal income tax purposes.
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       SECTION 2.02   Representations and Warranties of the Investor.  The Investor hereby represents and warrants to Parent as of the date hereof and as of the Closing Date and to NewCo as of the Closing Date:
 
       (a)   Organization and Authority.  The Investor is duly organized, validly existing and in good standing under the Laws of its jurisdiction of organization and has all requisite corporate power and authority to carry on its business as presently conducted.
 
       (b)           Authorization; Enforceability.  The Investor has all requisite corporate power and authority to execute and deliver this Agreement and to consummate the transactions contemplated by this Agreement.  The execution and delivery of this Agreement by the Investor and the consummation of the transactions contemplated by, and compliance with the provisions of, this Agreement, by the Investor have been duly authorized by all necessary corporate action on the part of the Investor (and, as of the date of this Agreement, the resolutions giving effect to such corporate actions have not been rescinded, modified or withdrawn in any way).  This Agreement has been duly executed and delivered by the Investor and, assuming the due authorization, execution and delivery by Parent and due authorization, execution and delivery of a Joinder Agreement by NewCo, constitutes a legal, valid and binding obligation of the Investor, enforceable against the Investor in accordance with its terms, subject, as to enforceability, to bankruptcy, insolvency and other Laws of general applicability relating to or affecting creditors’ rights and to general equity principles.
 
       (c)           No Conflict.  The execution and delivery by the Investor of this Agreement do not, and the transaction contemplated by this Agreement and compliance with the provisions of this Agreement will not, conflict with, or result in any violation or breach of, or default (with or without notice or lapse of time, or both) under, or give rise to a right of termination, cancellation or acceleration of any obligation or to the loss of a benefit under, or result in the creation of any right or benefit on the part of any third party under, or result in the creation of any Lien upon any of the properties or assets of the Investor under, the Certificate of Incorporation or By-laws, or similar organizational documents, of the Investor, any term, condition or provision of any Contract to which the Investor or any of its Subsidiaries is a party or by which any of its properties or assets are bound and that is material to the business of the Investor and its Subsidiaries, taken as a whole, or any Law that is material to the Investor and its Subsidiaries, taken as a whole, or Judgment, permit, concession, grant or franchise, in each case, applicable to the Investor or any of its Subsidiaries or any of its properties or assets, other than any such conflicts, violations, breaches, defaults, rights, losses or Liens that would not, individually or in the aggregate, reasonably be expected to have a material adverse effect on the Investor’s ability to consummate the transactions contemplated by this Agreement.
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       (d)   Consents.  Other than in connection or in compliance with the provisions of the Securities Act and the securities or blue sky laws of the various states or any applicable antitrust, merger or competition law, no notice to, registration, declaration or filing with, review by, or authorization, consent, order, waiver, authorization or approval of any Governmental Entity is necessary for the consummation by the Investor of the transactions contemplated by this Agreement.
 
       (e)           Purchase for Investment.  The Investor acknowledges that the Preferred Membership Interests will not have been registered under the Securities Act or under any state securities laws.  The Investor (i) is acquiring the Preferred Membership Interests pursuant to an exemption from registration under the Securities Act solely for investment with no present intention or view to distribute any of the Preferred Membership Interests to any person in violation of the Securities Act, (ii) will not sell or otherwise dispose of any of the Preferred Membership Interests, except in compliance with the registration requirements or exemption provisions of the Securities Act and any other applicable securities laws, (iii) has such knowledge and experience in financial and business matters and in investments of this type, that it is capable of evaluating the merits and risks of its investment in the Preferred Membership Interests and of making an informed investment decision, and has conducted an independent review and analysis of the business and affairs of NewCo that it considers sufficient and reasonable for purposes of its making its investment in the Preferred Membership Interests, and (iv) is an “accredited investor” (as such term is defined in Rule 501 of Regulation D promulgated under the Securities Act).

ARTICLE III

Covenants
 
       SECTION 3.01   Further Assurances.  (a)  Each of Parent, the Investor and NewCo will cooperate and consult with the other and use commercially reasonable efforts (i) to prepare and file all necessary documentation, (ii) to effect all necessary applications, notices, petitions, filings and other documents, (iii) to obtain all necessary permits, consents, orders, approvals and authorizations of, or any exemption by, all Governmental Entities and any other third parties, and expiration or termination of any applicable waiting periods, necessary or advisable to consummate the transactions contemplated by this Agreement, (iv) to take actions necessary to cause the conditions to Closing to be satisfied as promptly as reasonably practicable and (v) to perform the covenants contemplated by this Agreement, it being agreed that each of Parent, NewCo and the Investor shall make or file any such applications, notices, petitions or filings required to be made by it with Governmental Entities in connection with the transactions contemplated by this Agreement as promptly as practicable.  Parent and NewCo shall take all material action necessary to effect the NewCo Formation Transactions as promptly as reasonably practicable following the date hereof.  To the extent Parent and NewCo enter into any Contracts to effect the NewCo Formation
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Transactions, the terms of such Contracts shall be consistent with the Separation Principles.  Each party shall execute and deliver after the Closing such further certificates, agreements and other documents and take such other actions as the other party may reasonably request to consummate or implement such transactions or to evidence such events or matters.  For assets and liabilities the transfer of which from (i) Parent (or Parent’s Subsidiaries (other than NewCo and its Subsidiaries)) to NewCo or its Subsidiaries or (ii) NewCo (or NewCo’s Subsidiaries) to Parent or its Subsidiaries (other than NewCo and its Subsidiaries) is subject to receipt of third-party consent which has not been received prior to the Closing Date, Parent and NewCo shall use commercially reasonable efforts to implement arrangements to allow NewCo (in the case of clause (i)) or Parent (in the case of clause (ii)) to the maximum extent reasonably practicable to obtain the benefits and bear the burdens of such assets and liabilities until such consent is obtained.  After the Closing, Parent and NewCo shall hold and shall promptly transfer and deliver to the other party, from time to time as and when received by it, any cash, checks with appropriate endorsements (using commercially reasonable efforts not to convert such checks into cash), or other property that they may receive which properly belongs to the other party, including any payments of accounts receivable and insurance proceeds, and shall account to the other party for all such receipts. Each of Parent, the Investor and NewCo will have the right to review in advance, and to the extent practicable each will consult with the other, in each case subject to applicable Laws relating to the exchange of information, with respect to all the information relating to the other party, and any of their respective Subsidiaries, which appears in any filing made with, or written materials submitted to, any third party or any Governmental Entity in connection with the transactions contemplated by this Agreement.  In exercising the foregoing right, each of the parties hereto agrees to act reasonably and as promptly as practicable.  Each party hereto agrees to keep the other party apprised of the status of matters relating to completion of the transactions contemplated hereby.  Parent, the Investor and NewCo shall promptly furnish each other, to the extent permitted by applicable Laws, with copies of written communications received by them or their Affiliates from, or delivered by any of the foregoing to, any Governmental Entity in respect of the transactions contemplated by this Agreement.
 
       (b)    NewCo or Parent, as the case may be, shall give prompt written notice to the Investor upon becoming aware of any Claim commenced or, to the knowledge of NewCo, to which NewCo is or may become a party (including any such Claim in the right of NewCo) (x) relating to or involving this Agreement or the transactions contemplated hereby, or (y) seeking to enjoin, restrain, restrict, limit or prohibit the transactions contemplated hereby or any of the rights, privileges or preferences to which the Investor is entitled as set forth in the LLC Agreement or the other agreements contemplated by this Agreement.  NewCo or Parent, as the case may be, shall give the Investor the opportunity to participate in (but not control) the defense and settlement of any such Claims and NewCo and Parent agree to use, and to cause their or Parent’s, as the case may be, Affiliates, directors and officers to use, its commercially reasonable efforts to defend or contest any such Claim, subject to the right of NewCo to settle such Claim in compliance with the LLC Agreement.  The Investor will cooperate (at Parent’s sole cost and expense) with NewCo and Parent in its defense of such Claims as NewCo may reasonably request.
 
       (c)    Except for matters set forth in Section 3.01(c) of the Disclosure Letter or otherwise expressly permitted or required by the terms of this Agreement or expressly contemplated in connection with the NewCo Formation Transactions and, to the extent applicable, consistent with the Separation Principles, from the date of this Agreement to the earlier of the Closing or termination of this Agreement, Parent shall conduct its Digital Business and College Business in the usual, regular and ordinary course, and shall use commercially reasonable efforts to keep intact its Digital Business and College Business and preserve the relationships of its Digital Business and College Business with customers, suppliers, licensors, licensees, strategic partners, distributors and others with whom its Digital Business and College Business deal.
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       (d)   At the Closing Date, Parent and the Investor shall, and Parent shall cause NewCo to, execute and deliver the LLC Agreement and the Registration Rights Agreement.
 
       (e)    From the date of this Agreement until the earlier of the Closing or the termination of this Agreement, none of Parent, NewCo or any of their respective Subsidiaries shall consummate any transaction that would require any antidilution adjustment to be made under the LLC Agreement as if entered into on the date of this Agreement.
 
      SECTION 3.02   Expenses.  Except as otherwise provided in this Agreement, each party shall bear and pay its own costs, fees and expenses incurred by it in connection with this Agreement and the transactions contemplated by this Agreement, provided  that, except as otherwise provided in the Separation Principles, all costs, fees and expenses in connection with NewCo Formation Transactions shall be borne by Parent.
 
       SECTION 3.03   Confidentiality.  Each of Parent, NewCo and Investor hereby agrees to keep confidential and to cause its respective employees, officers, directors, Affiliates and Representatives to keep confidential any and all confidential information of the Investor on the one hand, and NewCo and Parent on the other, including non-public information relating to their respective finances and results, trade secrets, know-how, customers, business plans, marketing activities, financial data and other business affairs that was disclosed by the Investor on the one hand, and NewCo or Parent on the other, or their respective Affiliates or Representatives on or prior to the date of this Agreement.
 
       SECTION 3.04   Change to Transaction Structure.  The parties agree that prior to the Closing Parent shall have the right to modify the structure of NewCo as reasonably necessary, so long as (i) any such modification does not alter the terms of the preferred equity interests to be purchased by the Investor or otherwise adversely impact the Investor other than in a  de minimis respect (including with respect to the Tax consequences to the Investor with respect to the purchase, ownership, or disposition of the Preferred Membership Interests) and (ii) NewCo is not classified as an association taxable as a corporation for U.S. federal income tax purposes. Upon Parent giving written notice to the Investor of such election, the parties shall, if necessary, enter into an amendment to this Agreement to implement any changes to this Agreement necessitated by such modification (including replacing or modifying the forms of governing documents of NewCo).
 
       SECTION 3.05   Taxes.  Parent shall be responsible for and shall timely pay to the applicable taxing authority as required by Law the full amount of any Taxes incurred in connection with the NewCo Formation Transactions, including any sales, use, transfer or value-added Taxes imposed in connection therewith.
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       SECTION 3.06   Guarantee.  Microsoft hereby irrevocably and unconditionally guarantees, and agrees to cause the Investor to satisfy, all obligations of the Investor under this Agreement, on the terms and subject to the conditions set forth in this Agreement.  This guarantee (i) is a present and continuing guarantee of payment and not of collectability, and (ii) is in no way conditioned or contingent upon any attempts to collect or upon any other condition or contingency.

ARTICLE IV

Conditions
 
       SECTION 4.01   Conditions to the Obligations of Each Party’s Obligations.  The respective obligations of each party to effect the transactions set forth in this Agreement are subject to the satisfaction or (to the extent permitted by law) waiver on or prior to the Closing Date of the following conditions:
 
       (a)   Legal Restraints.  No Governmental Entity shall have issued any order, decree or ruling, and no law shall be in effect, enjoining, restraining or otherwise prohibiting any transaction contemplated by this Agreement.
 
       (b)   Definitive Agreements.  The Commercial Agreement among Parent, NewCo and Microsoft dated on or about the date hereof and effective as of the Closing Date (the “ Commercial Agreement ”) shall be effective.
 
       SECTION 4.02   Conditions to the Obligations of Parent and NewCo.  The obligations of Parent and NewCo to effect the transactions set forth in this Agreement are subject to the satisfaction or (to the extent permitted by law) waiver on or prior to the Closing Date of the following conditions:
 
       (a)   LLC Agreement.  The Investor shall have executed and delivered the LLC Agreement.
 
       (b)   Representations and Warranties.  The representations and warranties of the Investor in this Agreement shall be true and correct at and as of the Closing Date, with the same force and effect as if made on the Closing Date, except for such failures to be true and correct (without giving effect to any limitation or qualification as to “materiality” or “material adverse effect” set forth in such representations and warranties) as, individually or in the aggregate, has not had, and would not reasonably be expected to have, a material adverse effect on the ability of the Investor to consummate the transactions contemplated by this Agreement.
 
       (c)   Performance of Obligations of the Investor.  The Investor shall have performed in all material respects all obligations required to be performed by it under this Agreement at or prior to the Closing Date.
 
       (d)   Credit Facility Consent.  Parent shall have received any required consent of the lenders under the Parent’s Amended and Restated Credit Agreement dated as of April 29, 2011, as amended (the “ Credit Agreement ”), to the consummation of the transactions contemplated hereby and the NewCo Formation Transactions.
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       SECTION 4.03   Conditions to the Obligations of the Investor.  The obligations of the Investor to effect the transactions set forth in this Agreement are subject to the satisfaction or (to the extent permitted by law) waiver on or prior to the Closing Date of the following conditions:
 
       (a)   Definitive Agreements.  Parent and NewCo shall have executed and delivered the LLC Agreement, the Registration Rights Agreement and the Joinder Agreement.
 
       (b)   Representations and Warranties.  The representations and warranties of Parent in this Agreement (including with respect to NewCo) shall be true and correct at and as of the Closing Date, with the same force and effect as if made on the Closing Date, except to the extent such representations and warranties expressly relate to an earlier date (in which case such representations and warranties shall be true and correct or true and correct on such earlier date), except for such failures to be true and correct (without giving effect to any limitation or qualification as to “materiality” or “material adverse effect” set forth in such representations and warranties) as, individually or in the aggregate, has not had, and would not reasonably be expected to have, a material adverse effect on NewCo and its Subsidiaries after giving effect to the NewCo Formation Transactions, taken as a whole, or on the ability of Parent and NewCo to consummate the transactions contemplated by this Agreement.
 
       (c)   Performance of Obligations of NewCo.  Parent and NewCo shall have performed in all material respects all obligations required to be performed by them under this Agreement at or prior to the Closing Date.
 
       (d)   NewCo Formation Transactions.  The NewCo Formation Transactions shall have been consummated.
 
       (e)   Certificate.  Parent and NewCo shall have delivered to the Investor a certificate, dated as of the Closing Date and signed on behalf of Parent and NewCo by the Chief Executive Officers or Chief Financial Officers of Parent and NewCo, certifying the satisfaction of the conditions in Sections 4.03(b), (c) and (d).

ARTICLE V

Termination
 
       SECTION 5.01   Termination.  This Agreement may be terminated at any time prior to the Closing Date:
 
       (a)   by mutual written consent of Parent and the Investor;
 
       (b)   by either Parent or the Investor, if
 
   (i)     the Closing Date shall not have occurred by February 3, 2013 (such date, the “Outside Date”); provided  that the party seeking termination of this Agreement pursuant to this Section 5.01(b)(i) is not then in material breach of any of its representations, warranties, covenants or agreements contained in this Agreement;  provided further , that (A) if on the Outside Date, Parent has been pursuing completion of the NewCo Formation Transactions in good faith but the NewCo Formation Transactions have not been consummated, the Investor shall on the Outside Date either (1) exercise its right to terminate this Agreement in accordance with this Section 5.01(b)(i) and the Settlement and License Agreement shall terminate pursuant to Section 5.2.3 thereof or (2) extend the Outside Date to May 3, 2013 (the “ Extended Outside Date ”) by giving written notice thereof to Parent, in which event, this Agreement may thereafter be terminated by either party prior the Extended Outside Date ( provided  that, if Parent has been pursuing completion of the NewCo Formation Transactions in good faith, (x) in the event of a termination by the Investor, the Settlement and License Agreement shall terminate pursuant to Section 5.2.3 thereof and (y) in the event of a termination by Parent, Parent shall have the right to terminate the Settlement and License Agreement solely to the extent it is entitled to do so under Section 5.2 thereof) and (B) if the conditions to the Investor’s obligations to effect the transactions contemplated by this Agreement are not satisfied on the Extended Outside Date, the Investor shall not be required to concurrently terminate the Settlement and License Agreement in order to exercise its right to terminate this Agreement in accordance with this Section 5.01(b)(i); or
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   (ii)           any Governmental Entity issues an order, decree or ruling or has taken any other action permanently enjoining, restraining or otherwise prohibiting any transaction contemplated by this Agreement and such order, decree, ruling or other action shall have become final and nonappealable.

ARTICLE VI

Miscellaneous
 
       SECTION 6.01   Survival.  The representations and warranties of the parties set forth in Article II of this Agreement shall survive until the second anniversary of the Closing, except that Sections 2.01(a)(i), (ii), Sections 2.01(b)(i), (ii) and (iii) and Sections 2.02(a) and (b) shall survive indefinitely and Section 2.01(a)(vii) shall survive until the close of business on the 60th day following the expiration of the applicable statute of limitations.  All of the covenants or other agreements of the parties contained in this Agreement shall survive until fully performed or fulfilled.
 
       SECTION 6.02   Amendments, Waivers, etc.  This Agreement may be amended or waived if, and only if, such amendment or waiver is in writing and signed by the party against whom such amendment or waiver shall be enforced.  The failure of any party hereto to exercise any right, power or remedy provided under this Agreement or otherwise available in respect hereof at law or in equity, or to insist upon compliance by any other party hereto with its obligations hereunder, shall not constitute a waiver by such party of its right to exercise any such other right, power or remedy or to demand such compliance.
 
       SECTION 6.03   Counterparts and Facsimile.  This Agreement may be executed in two or more identical counterparts (including by facsimile), each of which shall be an original, with the same effect as if the signatures thereto and hereto were upon the same instrument, and shall become effective when one or more counterparts have been signed by each of the parties and delivered (by telecopy or otherwise) to the other parties.
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       SECTION 6.04   Specific Enforcement; Governing Law; Submission to Jurisdiction; Waiver of Jury Trial.  (a)  This Agreement shall be governed by and construed in accordance with the Laws of the State of New York.
 
       (b)   THE PARTIES ACKNOWLEDGE AND AGREE THAT IRREPARABLE DAMAGE WOULD OCCUR IN THE EVENT THAT ANY OF THE PROVISIONS OF THIS AGREEMENT WERE NOT PERFORMED IN ACCORDANCE WITH THEIR SPECIFIC TERMS OR WERE OTHERWISE BREACHED.  IT IS ACCORDINGLY AGREED THAT THE PARTIES SHALL BE ENTITLED TO AN INJUNCTION OR INJUNCTIONS TO PREVENT BREACHES OR THREATENED BREACHES OF THIS AGREEMENT AND TO ENFORCE SPECIFICALLY THE TERMS AND PROVISIONS OF THIS AGREEMENT IN ANY COURT OF COMPETENT JURISDICTION, IN EACH CASE WITHOUT PROOF OF DAMAGES OR OTHERWISE (AND EACH PARTY HEREBY WAIVES ANY REQUIREMENT FOR THE SECURING OR POSTING OF ANY BOND IN CONNECTION WITH SUCH REMEDY), THIS BEING IN ADDITION TO ANY OTHER REMEDY TO WHICH THEY ARE ENTITLED AT LAW OR IN EQUITY.  THE PARTIES AGREE NOT TO ASSERT THAT A REMEDY OF SPECIFIC ENFORCEMENT IS UNENFORCEABLE, INVALID, CONTRARY TO LAW OR INEQUITABLE FOR ANY REASON, NOR TO ASSERT THAT A REMEDY OF MONETARY DAMAGES WOULD PROVIDE AN ADEQUATE REMEDY.  IN ADDITION, EACH OF THE PARTIES HERETO IRREVOCABLY AGREES THAT ANY LEGAL ACTION OR PROCEEDING WITH RESPECT TO THIS AGREEMENT AND THE RIGHTS AND OBLIGATIONS ARISING HEREUNDER, OR FOR RECOGNITION AND ENFORCEMENT OF ANY JUDGMENT IN RESPECT OF THIS AGREEMENT AND THE RIGHTS AND OBLIGATIONS ARISING HEREUNDER, BROUGHT BY THE OTHER PARTY HERETO OR ITS SUCCESSORS OR ASSIGNS SHALL BE BROUGHT AND DETERMINED EXCLUSIVELY IN ANY STATE OR FEDERAL COURT IN THE CITY OF NEW YORK, BOROUGH OF MANHATTAN, SO LONG AS ONE OF SUCH COURTS SHALL HAVE SUBJECT MATTER JURISDICTION OVER SUCH LEGAL ACTION OR PROCEEDING, AND THAT ANY CAUSE OF ACTION ARISING OUT OF THIS AGREEMENT SHALL BE DEEMED TO HAVE ARISEN FROM A TRANSACTION OF BUSINESS IN THE STATE OF NEW YORK.  EACH OF THE PARTIES HERETO HEREBY IRREVOCABLY SUBMITS WITH REGARD TO ANY SUCH ACTION OR PROCEEDING FOR ITSELF AND IN RESPECT OF ITS PROPERTY, GENERALLY AND UNCONDITIONALLY, TO THE PERSONAL JURISDICTION OF THE AFORESAID COURTS AND AGREES THAT IT WILL NOT BRING ANY ACTION RELATING TO THIS AGREEMENT OR ANY OF THE TRANSACTIONS CONTEMPLATED BY THIS AGREEMENT IN ANY COURT OTHER THAN THE AFORESAID COURTS.  EACH OF THE PARTIES HERETO HEREBY IRREVOCABLY WAIVES, AND AGREES NOT TO ASSERT, BY WAY OF MOTION, AS A DEFENSE, COUNTERCLAIM OR OTHERWISE, IN ANY ACTION OR PROCEEDING WITH RESPECT TO THIS AGREEMENT, (1) ANY CLAIM THAT IT IS NOT PERSONALLY SUBJECT TO THE JURISDICTION OF THE ABOVE-NAMED COURTS FOR ANY REASON, (2) ANY CLAIM THAT IT OR ITS PROPERTY IS EXEMPT OR IMMUNE FROM JURISDICTION OF ANY SUCH COURT OR FROM ANY LEGAL PROCESS COMMENCED IN SUCH COURTS (WHETHER THROUGH SERVICE OF NOTICE, ATTACHMENT PRIOR TO JUDGMENT, ATTACHMENT IN AID OF EXECUTION OF JUDGMENT, EXECUTION OF JUDGMENT OR OTHERWISE) AND (3) TO THE FULLEST EXTENT PERMITTED BY THE APPLICABLE LAW, ANY CLAIM THAT (A) THE SUIT, ACTION OR PROCEEDING IN SUCH COURT IS BROUGHT IN AN INCONVENIENT FORUM, (B) THE VENUE OF SUCH SUIT, ACTION OR PROCEEDING IS IMPROPER OR (C) THIS AGREEMENT, OR THE SUBJECT MATTER HEREOF, MAY NOT BE ENFORCED IN OR BY SUCH COURTS.  EACH PARTY HERETO HEREBY IRREVOCABLY CONSENTS TO THE SERVICE OF PROCESS IN ANY ACTION, SUIT OR OTHER PROCEEDING ARISING OUT OF OR RELATING TO THIS AGREEMENT OR ANY OF THE TRANSACTIONS CONTEMPLATED BY THIS AGREEMENT, ON BEHALF OF ITSELF OR ITS PROPERTY, BY U.S. REGISTERED MAIL TO SUCH PARTY’S RESPECTIVE ADDRESS SET FORTH BELOW, AND NOTHING IN THIS SECTION 6.04(b) SHALL AFFECT THE RIGHT OF ANY PARTY TO SERVE LEGAL PROCESS IN ANY OTHER MANNER PERMITTED BY LAW.
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       (c)    EACH PARTY HERETO HEREBY WAIVES, TO THE FULLEST EXTENT PERMITTED BY APPLICABLE LAW, ANY RIGHT IT MAY HAVE TO A TRIAL BY JURY IN RESPECT OF ANY SUIT, ACTION, CLAIM OR OTHER PROCEEDING ARISING OUT OF, UNDER OR IN CONNECTION WITH THIS AGREEMENT.  EACH PARTY HERETO (1) CERTIFIES THAT NO REPRESENTATIVE OF ANY OTHER PARTY HAS REPRESENTED, EXPRESSLY OR OTHERWISE, THAT SUCH OTHER PARTY WOULD NOT, IN THE EVENT OF ANY ACTION, SUIT OR PROCEEDING, SEEK TO ENFORCE THE FOREGOING WAIVER AND (2) ACKNOWLEDGES THAT IT AND THE OTHER PARTIES HERETO HAVE BEEN INDUCED TO ENTER INTO THIS AGREEMENT BY, AMONG OTHER THINGS, THE MUTUAL WAIVER AND CERTIFICATIONS IN THIS SECTION 6.04(c).
 
       SECTION 6.05   Notices.  Any notice required to be given hereunder shall be sufficient if in writing, and sent by facsimile transmission (provided that any notice received by facsimile transmission or otherwise at the addressee’s location on any Business Day after 5:00 p.m. (addressee’s local time) shall be deemed to have been received at 9:00 a.m. (addressee’s local time) on the next Business Day), by reliable overnight delivery service (with proof of service), or hand delivery, addressed as follows:
 
       (a)        If to Parent or NewCo:

Barnes & Noble, Inc.
122 Fifth Avenue
New York, NY 10011
Attention:  Eugene V. DeFelice
                    Vice President, General Counsel & Secretary
 
         Facsimile:  (212) 463-5683
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with a copy to (which copy alone shall not constitute notice):
 
Cravath, Swaine & Moore LLP
Worldwide Plaza
825 Eighth Avenue
New York, NY 10019
Attention:  Scott A. Barshay, Esq.
                    Andrew R. Thompson, Esq.
 
Facsimile:  (212) 474-3700
 
       (b)        If to the Investor:

Morrison Investment Holdings, Inc.
c/o Microsoft Corporation
One Microsoft Way
Redmond, Washington 98052-6399
Attention:  Keith R. Dolliver
                    President

 
Facsimile:  (425) 706-7329
with a copy to (which copy alone shall not constitute notice):
 
Simpson Thacher & Bartlett LLP
425 Lexington Avenue
New York, NY 10017
Attention:  Alan M. Klein, Esq.
Facsimile:  (212) 455-2502
 
       (c)        If to Microsoft:

Microsoft Corporation
One Microsoft Way
Redmond, Washington 98052-6399
Attention:  Peter Klein
                    Chief Financial Officer
 
Fax:  (425) 706-7329
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with a copy to (which copy alone shall not constitute notice):

Simpson Thacher & Bartlett LLP
425 Lexington Avenue
New York, NY 10017
Attention:  Alan M. Klein, Esq.
 
Facsimile:  (212) 455-2502

or to such other address as any person shall specify by written notice so given, and such notice shall be deemed to have been delivered as of the date so telecommunicated, personally delivered or scheduled to be received if sent by overnight delivery service.  Any party to this Agreement may notify any other party of any changes to the address or any of the other details specified in this paragraph;  provided ,  however , that such notification shall only be effective on the date specified in such notice or five Business Days after the notice is given, whichever is later.  Rejection or other refusal to accept or the inability to deliver because of changed address of which no notice was given shall be deemed to be receipt of the notice as of the date of such rejection, refusal or inability to deliver.
 
       SECTION 6.06   Entire Agreement, etc.  This Agreement (including the Annexes hereto), together with the Related Agreements, constitutes the entire agreement, and supersedes all other prior agreements, understandings, representations and warranties, both written and oral, between the parties, with respect to the subject matter hereof and thereof, including the term sheets with respect to the subject matter hereof and thereof and the Settlement Discussion Agreement between Parent and Microsoft, dated as of July 12, 2011.
 
[bookmark: affiliate][bookmark: control_controlling_controlled]       SECTION 6.07   Definitions.  (a)  “Affiliate” means, with respect to any specified person or entity, any other person or entity directly or indirectly controlling or controlled by, or under direct or indirect common control with, such specified person or entity; provided, that none of Parent and its Subsidiaries, and NewCo and its Subsidiaries shall be deemed to be Affiliates of the Investor or any of its respective Affiliates. For the purposes of this definition, “ control”, when used with respect to any specified person, means the power to direct the management and policies of such person, directly or indirectly, whether through the ownership of voting securities, by contract or otherwise; and the terms “controlling” and “controlled” have meanings correlative to the foregoing.
 
[bookmark: business_day]       (b)   “Business Day” means any weekday that is not a day on which banking institutions in New York, New York are authorized or required by law, regulation or executive order to be closed.
 
[bookmark: claim]       (c)   “Claim” means any demand, action, claim, suit, litigation, arbitration, prosecution, proceeding (including any civil, criminal, administrative, investigative or appellate proceeding, at law or in equity), hearing, examination or investigation.
 
       (d)   “College Business” means the assets, rights and properties, including all goodwill relating thereto, whether tangible or intangible, real, personal or mixed, and liabilities of Parent and its Subsidiaries primarily related to, or used primarily in connection with, the college bookstore business conducted by Parent and its Subsidiaries as of the date hereof (but with respect to any asset, right and property or liability the transfer of which has not been consented to by any third-party with the right to consent to such transfer, subject to the receipt of such consent), including:
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	(i)
	100% of the equity interests in Barnes & Noble College Booksellers, LLC;

	 
	(ii)
	Intellectual property associated solely with such college bookstore business and a license for use (but not ownership) of the Barnes & Noble name and trademark;

	 
	(iii)
	Customer data originating in such college bookstore business (subject to applicable restrictions under privacy policies and applicable Law) and Contracts, including management agreements and licenses or other rights from publishers and authors, relating to such college bookstore business;

	 
	(iv)
	Claims arising out of or relating to the businesses, assets and liabilities transferred to NewCo primarily related to such college bookstore business, including all Claims against third parties, whether choate or inchoate, known or unknown, contingent or non-contingent, or otherwise, and the right to obtain all proceeds therefrom;

	 
	(v)
	Obligations with respect to third-party channel partner returns, price protection agreements with third-party channel partners, rebates and offsets of rebates from suppliers and liabilities with respect to gift cards, in each case primarily related to such college bookstore business;

	 
	(vi)
	Substantially all the employees of Parent or its Subsidiaries (other than Barnes & Noble College Booksellers LLC) who as of the date of the separation are engaged primarily in such college bookstore business (and the liabilities associated therewith);

	 
	(vii)
	Such other assets, rights, properties, obligations and liabilities described or referenced in the sections of Parent’s Annual Report on Form 10-K for the year ended April 30, 2011, and subsequently filed Quarterly Reports on Form 10-Q, primarily relating to “B&N College”; and

	 
	(viii)
	All credits and deposits (including customer deposits, security deposits for rent, electricity, telephone or otherwise), and prepaid charges and expenses, and all permits or franchises, in each case, primarily related to such college bookstore business;


 
subject, in each case, to the Separation Principles.
 
       (e)   “Digital Business” means the assets, rights and properties, including all goodwill relating thereto, whether tangible or intangible, real, personal or mixed, and liabilities of Parent and its Subsidiaries primarily related to, or used primarily in connection with, the digital device, digital content, eCommerce and nook.com businesses (including barnesandnoble.com llc, but excluding assets and liabilities primarily related to the retail business (including the Barnes & Noble trademark)) conducted by Parent and its Subsidiaries as of the date hereof (but with respect to any asset or liability the transfer of which has not been consented to by any third-party with the right to consent to such transfer, subject to the receipt of such consent), including:
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	(i)
	100% of the equity interests in barnesandnoble.com llc;

	 
	(ii)
	Digital device manufacturing, development, sale and distribution work and rights and each Nook line of devices;

	 
	(iii)
	Application software development, sale and distribution work and rights;

	 
	(iv)
	Intellectual property to the extent associated with such digital device, digital content, eCommerce and nook.com businesses (including patents primarily related to such digital device, digital content, eCommerce and nook.com businesses, the Nook trademark and copyrights and licenses for digital content, but only including certain URLs, such as nook.com);

	 
	(v)
	 Customer data, including all data associated with a customer’s consumption of digital content (including bookmarks, last page read, highlighting and annotations), originating in such digital device, digital content, eCommerce and nook.com businesses and rights to maintain digital lockers for digital customers (subject to applicable restrictions under privacy policies and applicable Law);

	 
	(vi)
	Rights to sell digital content, including electronic books, magazines, newspapers, periodicals, comic books, children’s books and other reading and reading-related content, together with associated data thereto including any annotations by such end user, and Contracts related to such digital device, digital content, eCommerce and nook.com businesses;

	 
	(vii)
	Claims primarily relating to the businesses, assets and liabilities transferred to NewCo primarily related to such digital device, digital content, eCommerce and nook.com businesses, including all Claims against third parties, whether choate or inchoate, known or unknown, contingent or non-contingent, or otherwise, and the right to obtain all proceeds therefrom;

	 
	(viii)
	Rights and obligations under the leases for office space located at 3400 Hillview Avenue, Palo Alto, California and 76 9th Avenue, New York, New York;

	 
	(ix)
	Obligations with respect to third-party channel partner returns, price protection agreements with third-party channel partners, rebates and offsets of rebates from suppliers and liabilities with respect to gift cards, in each case primarily related to such digital device, digital content, eCommerce and nook.com businesses;

	 
	(x)
	Obligations under digital device warranties (including pre-separation digital device warranties);

	 
	(xi)
	Obligations under the Settlement and License Agreement from and after the date of separation;
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	(xii)
	Substantially all the employees of Parent or its Subsidiaries who as of the date of the separation are engaged primarily in such digital device, digital content, eCommerce and nook.com businesses (and the liabilities associated therewith);

	 
	(xiii)
	Such other assets, rights, properties, obligations and liabilities described or referenced in the sections of Parent’s Annual Report on Form 10-K for the year ended April 30, 2011, and subsequently filed Quarterly Reports on Form 10-Q as are primarily related to “B&N.com”; and

	 
	(xiv)
	All credits and deposits (including customer deposits, security deposits for rent, electricity, telephone or otherwise), and prepaid charges and expenses, and all permits or franchises, in each case, primarily related to such digital device, digital content, eCommerce and nook.com businesses;


 
subject, in each case, to the Separation Principles.
 
       (f)    “Disclosure Letter” means the letter dated as of the date hereof delivered by Parent to the Investor.
 
       (g)           “NewCo Formation Transactions” means (i) the formation of NewCo, (ii) the separation of substantially all the Digital Business and College Business from Parent and the transfer of substantially all the Digital Business and College Business into NewCo, including the transfer of the assets, rights and properties primarily related to the Digital Business and the College Business to NewCo free and clear of all Liens (other than any Liens under the Credit Agreement and any Permitted Encumbrances (as defined in the Credit Agreement)), (iii) the transfer of substantially all the employees who as of the date of separation were primarily engaged in the conduct of the Digital Business and College Business and (iv) the entry of NewCo and Parent into commercial arrangements and transition services arrangements, in each case, in accordance with the Separation Principles.
 
       (h)           “Preferred Membership Interests” means the Series A Preferred Membership Interests of NewCo, having the powers, preferences and rights, and the qualifications, limitations and restrictions, specified in the LLC Agreement.
 
[bookmark: lc_registration]       (i)    “registration” shall refer to a registration effected by preparing and filing a registration statement with the SEC in compliance with the Securities Act and applicable rules and regulations thereunder, and the declaration or ordering of effectiveness of such registration statement by the SEC.
 
       (j)    “Registration Rights Agreement” means the registration rights agreement among Parent, NewCo and the Investor dated as of the Closing Date and to be substantially in the form of Annex B hereto.
 
       (k)           “Related Agreements” means (i) the Settlement and License Agreement, (ii) the Commercial Agreement and (iii) any other agreements between or among Parent, NewCo, Microsoft and any of their respective Affiliates entered into in connection with the transactions contemplated herein or therein.
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[bookmark: representative]       (l)    “Representative” means, with respect to any person, the directors, officers, employees, investment bankers, financial advisors, attorneys, accountants or other advisors, agents or representatives of such person.
 
       (m)           “Separation Principles” means the principles with respect to the separation of Parent’s Digital Business and College Business to NewCo which are set forth on Annex C.
 
       (n)           “Settlement and License Agreement” means the Settlement and Patent License Agreement among Parent, barnesandnoble.com llc, Microsoft and Microsoft Licensing GP, dated as of the date hereof.
 
[bookmark: subsidiary]       (o)           A “Subsidiary” of any person means another person, an amount of the voting securities, other voting rights or voting partnership interests of which is sufficient to elect at least a majority of its board of directors or other governing body (or, if there are no such voting interests, more than 50% of the equity interests of which) is owned directly or indirectly by such first person.  For purposes of this Agreement, “person” means any individual, corporation, partnership, limited liability company, joint venture, association, joint-stock company, trust, unincorporated organization or Governmental Entity or other entity.
 
       (p)           “Tax” or “Taxes” means any federal, state, local or foreign income, gross receipts, property, sales, use, license, excise, franchise, employment, payroll, withholding, alternative or add on minimum, ad valorem, transfer or excise tax, or any other tax, custom, duty, governmental fee or other like assessment or charge of any kind whatsoever, together with any interest or penalty, imposed by any taxing authority.
 
       (q)           “Tax Return” means any return, declaration, report or similar statement required to be filed with respect to any Tax (including any attached schedules), including, without limitation, any information return, claim for refund, amended return or declaration of estimated Tax.
 
       SECTION 6.08   Interpretation.  When a reference is made in this Agreement to an Article, Section or Schedule, such reference shall be to an Article or Section of, or a Schedule to, this Agreement unless otherwise indicated.  The table of contents and headings contained in this Agreement are for reference purposes only and shall not affect in any way the meaning or interpretation of this Agreement.  Whenever the words “include”, “includes” or “including” are used in this Agreement, they shall be deemed to be followed by the words “without limitation”.  The words “hereof”, “herein” and “hereunder” and words of similar import when used in this Agreement shall refer to this Agreement as a whole and not to any particular provision of this Agreement.  The word “or” shall not be exclusive.  All references to “$” mean the lawful currency of the United States of America.  The definitions contained in this Agreement are applicable to the singular as well as the plural forms of such terms and to the masculine as well as to the feminine and neuter genders of such term.  Except as specifically stated herein, any agreement, instrument or statute defined or referred to herein or in any agreement or instrument that is referred to herein means such agreement, instrument or statute as from time to time amended, modified or supplemented, including (in the case of agreements or instruments) by waiver or consent and (in the case of statutes) by succession of comparable successor statutes and references to all attachments thereto and instruments incorporated therein.  Except as otherwise specified herein, references to a person are also to its permitted successors and assigns.  Each of the parties has participated in the drafting and negotiation of this Agreement.  If an ambiguity or question of intent or interpretation arises, this Agreement must be construed as if it is drafted by all the parties and no presumption or burden of proof shall arise favoring or disfavoring any party by virtue of authorship of any of the provisions of this Agreement.
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       SECTION 6.09   Severability.  Any term or provision of this Agreement which is invalid or unenforceable in any jurisdiction shall, as to that jurisdiction, be ineffective to the extent of such invalidity or unenforceability without rendering invalid or unenforceable the remaining terms and provisions of this Agreement in any other jurisdiction.  If any provision of this Agreement is so broad as to be unenforceable, such provision shall be interpreted to be only so broad as is enforceable.
 
       SECTION 6.10   No Third-Party Beneficiaries.  Nothing expressed or referred to in this Agreement will be construed to give any person, other than the parties to this Agreement, any legal or equitable right, remedy or claim under or with respect to this Agreement or any provision of this Agreement.
 
       SECTION 6.11   Assignment.  Except as otherwise provided herein, neither this Agreement nor any of the rights, interests or obligations hereunder shall be assigned by any of the parties hereto (whether by operation of law or otherwise) without the prior written consent of the other parties;  provided  that the Investor (and any of the Investor’s permitted assignees under this Section 6.11) may assign its rights, interests and obligations hereunder to Microsoft or any of Microsoft’s wholly owned subsidiaries;  provided ,  however , that any assignment of the rights, interests or obligations hereunder shall not modify the obligations of Microsoft under Section 3.06.
 
       SECTION 6.12   Public Announcements.  Parent and the Investor agree that the initial press release announcing the execution and delivery of this Agreement and the transactions contemplated by this Agreement shall be a joint release of Parent and the Investor. Subject to each party’s disclosure obligations imposed by Law or the rules of any stock exchange upon which its securities are listed compliance with which shall not require consultation with, or the consent of, the other party, neither Parent nor the Investor will make any public news release or other public disclosure with respect to this Agreement or the transactions contemplated hereby in which the other party is named without first consulting with the other, and, in each case, also receiving the other’s consent (which shall not be unreasonably withheld or delayed).


[Signature Pages Follow]
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       IN WITNESS WHEREOF, this Agreement has been duly executed and delivered by the parties hereto as of the date first written above.


	 
	BARNES & NOBLE, INC.,

	 

	by  
	/s/ Eugene V. DeFelice

	 
	Name:  Eugene V. DeFelice

	 
	Title:    Vice President, General Counsel & Secretary

	 
	 


 
 
[bookmark: ftr_div] 
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	MORRISON INVESTMENT HOLDINGS, INC.,

	 

	by  
	/s/ Keith R. Dolliver

	 
	Name:  Keith R. Dolliver

	 
	Title:    President
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	Solely for purposes of Section 3.06,
MICROSOFT CORPORATION,

	 

	by  
	/s/ Steven A. Ballmer

	 
	Name:  Steven A. Ballmer

	 
	Title:    Chief Executive Officer
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AMENDED AND RESTATED LIMITED LIABILITY COMPANY AGREEMENT dated as of [●], 2012 (this “ Agreement ”), of [NEWCO], LLC, a Delaware limited liability company (the “ Company ”), among [●], a [●] (“ Beckett Member ”), solely for purposes of Sections 6.09 and 7.05(a)(ii), BARNES & NOBLE, INC., a Delaware corporation (“ Barnes&Noble ”), MORRISON INVESTMENT HOLDINGS, INC., a Nevada corporation (“ Morrison ”) and, solely for purposes of Section 9.05(c), MICROSOFT CORPORATION, a Washington corporation (“ Microsoft Corporation ”). Capitalized terms used herein have their respective meanings as set forth in Section 1.01.
 
 
WHEREAS the Company has heretofore been formed as a limited liability company under the Delaware Limited Liability Company Act (6 Del. C. Section 18-101,  et seq. , as amended from time to time (the “ Delaware Act ”)) pursuant to the filing of the Certificate of Formation;
 
 
WHEREAS Beckett Member, as sole member of the Company (in such capacity, the “Initial Member”), executed a limited liability company agreement effective as of [●], 2012 (the “ Original LLC Agreement ”); and
 
 
WHEREAS the Initial Member of the Company wishes to amend and restate such Existing LLC Agreement to reflect the addition of an Additional Member (as defined below) and to reflect other terms and conditions set forth herein.

 
NOW, THEREFORE, in consideration of the agreements and obligations set forth herein and for other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the Members hereby continue the Company pursuant to and in accordance with the Delaware Act, as provided herein, and hereby agree to amend and restate the Original LLC Agreement as follows:

ARTICLE I

Defined Terms
 
 
SECTION 1.01. Definitions. Unless the context otherwise requires, the terms defined in this Article I shall, for the purposes of this Agreement, have the meanings herein specified.
 
“Additional Issuance Price” shall mean, in connection with any issuance of Additional Membership Interests, (i) the total consideration paid for such Additional Membership Interests (or, in the case of a deemed issuance of Additional Membership Interests as described in Section 3.04(c), the exercise or conversion price of the Options or Convertible Securities giving rise to such deemed issuance), divided by (ii) the number of Common Membership Interests issued, or deemed issued pursuant to Section 3.04(c), as Additional Membership Interests in connection with such issuance.
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“Additional Membership Interests” shall mean any Membership Interests issued by the Company after the date hereof other than: (i) except for purposes of Section 3.05(b), in connection with any Initial Public Offering or Qualified Distribution, (ii) pursuant to any present or future employee, officer or director benefit plan or program of or assumed by the Company or any of its Subsidiaries, (iii) in connection with any merger, consolidation, acquisition for stock, business combination or any similar extraordinary transaction, (iv) the issuance of Common Membership Interests as a dividend or distribution to all or substantially all holders of Common Membership Interests, or a subdivision or combination of Common Membership Interests or a reclassification of (or similar action with respect to) Common Membership Interests into a greater or lesser number of Common Membership Interests or (v) Equity Incentive Reimbursement Issuances.
 
“Adjusted Capital Account Balance” shall mean, with respect to any Member, the balance in such Member’s Capital Account after giving effect to the following adjustments:

(i)    debits to such Capital Account of the items described in Sections 1.704-1(b)(2)(ii)(d)(4) through (6) of the Treasury Regulations; and

(ii)    credits to such Capital Account of such Member’s share of minimum gain or Member Nonrecourse Liability minimum gain or any amount which such Member would be required to restore under this Agreement or otherwise.

The foregoing definition of Adjusted Capital Account Balance is intended to comply with the provisions of Section 1.704-1(b)(2)(ii)(d) of the Treasury Regulations.
 
“Adjusted Capital Account Deficit” shall mean, with respect to any Member, the deficit balance, if any, in such Member’s Adjusted Capital Account Balance as of the end of the relevant taxable period or portion thereof.
 
“Affiliate” shall mean, with respect to any Person, any other Person that directly or through one or more intermediaries, controls, is controlled by or is under common control with, the specified Person. As used in this definition, the term “control” (including with correlative meanings, “controls”, “controlled by” and “under common control with”) shall mean, with respect to any Person, the possession, directly or indirectly, of the power to direct or cause the direction of the management or policies of such Person, whether through ownership of securities or partnership, membership, limited liability company or other ownership interests, by contract or otherwise. For purposes of this Agreement, neither the Company nor any entity controlled, directly or indirectly, by the Company shall be an Affiliate of any Member.
 
“Agreement” shall have the meaning set forth in the preamble hereof.
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“Appraiser” shall have the meaning set forth in Section 7.06(b).
 
“Barnes&Noble” shall have the meaning set forth in the preamble hereof.
 
“Beckett Entity” shall mean (a) Barnes&Noble, (b) Beckett Member, (c) any Affiliate of Barnes&Noble to whom any Beckett Entity Transfers all or any part of its Membership Interests in accordance with Section 8.05(a) and (d) any Intermediate Subsidiary, in each case for so long as any such Beckett Entity holds, directly or indirectly, any Membership Interests.
 
“Board of Managers” shall have the meaning set forth in Section 4.01(a).
 
“Business Day” shall mean any day other than (a) a Saturday or Sunday and (b) any day on which banks located in New York City are authorized or required by applicable law to be closed for the conduct of regular banking business.
 
“Capital Account” shall have the meaning set forth in Section 6.01(a).
 
“Capital Contribution” shall mean any capital contribution made by a Member of the Company.
 
“Certificate of Formation” shall mean the Certificate of Formation of the Company filed on [●], 2012, and any and all amendments thereto and restatements thereof filed on behalf of the Company with the office of the Secretary of State of the State of Delaware pursuant to the Delaware Act.
 
“Change of Control” shall mean the occurrence of any of the following events: (a) any transaction in which Barnes&Noble ceases to own, directly or indirectly, at least 50% of the voting power of the Company (other than an Initial Public Offering or Qualified Distribution), (b) any disposition of all or substantially all of the assets of the Company and (c) at any time that Barnes&Noble owns, directly or indirectly, at least 50% of the voting power of the Company, any transaction in which a person or entity that is not a Permitted Holder acquires stock of Barnes&Noble entitled to exercise a majority of the voting power of Barnes&Noble.
 
“Change of Control Effective Date” shall have the meaning set forth in Section 7.04(a).
 
“Change of Control Payment” shall have the meaning set forth in Section 7.04(a).
 
“Change of Control Sale” shall have the meaning set forth in Section 7.04(a).
 
“Closing Date” shall mean the date hereof.
 
“Closing Price” of a security on any date of determination shall mean the closing sale price or, if no closing sale price is reported, the last reported sale price, of the shares of such security on the Eligible Exchange on which such security is listed or quoted on such date, or if no closing sale price is reported, the last reported sale price on the Eligible Exchange, or if such security is not so listed or quoted on an Eligible Exchange, the last quoted bid price for such security in the over-the-counter market as reported by Pink Sheets LLC or a similar organization, or, if that bid price is not available, the market price of such security on that date as determined by a nationally recognized investment banking firm (unaffiliated with the Company) retained by the Company for such purpose.
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“Code” shall mean the Internal Revenue Code of 1986, as amended.
 
“Commercial Agreement” shall mean the Commercial Agreement dated as of April 27, 2012 among the Company, Barnes&Noble and Microsoft Corporation.
 
“Common Membership Interests” shall mean the common limited liability company interests of the Company having the terms and conditions specified in this Agreement and which shall be evidenced by certificates in the form of Exhibit B hereto.
 
“Company” shall have the meaning set forth in the preamble hereof.
 
“Company Common Stock” shall mean the common stock or other common equity interests of the Issuer sold in an Initial Public Offering or distributed in a Qualified Distribution.
 
“Company Formation Transactions” shall have the meaning assigned to “NewCo Formation Transactions” in the Investment Agreement
 
“Company Notice of Redemption” shall have the meaning set forth in Section 7.05(c).
 
“Company Optional Redemption Date” shall have the meaning set forth in Section 7.05(b)(ii).
 
“Conversion Date” shall have the meaning set forth in Section 3.04(b).
 
“Conversion Price” shall have the meaning set forth in Section 3.04(a).
 
“Conversion Rate” shall have the meaning set forth in Section 3.04(a).
 
“Convertible Securities” shall mean, with respect to a security, any evidences of indebtedness, or other securities convertible into or exchangeable for such security (including, with respect to Common Membership Interests, Series A Preferred Membership Interests);  provided  that if such security is a Common Membership Interest, such security would, if issued following the date hereof, constitute Additional Membership Interests.
 
“Covered Person” shall have the meaning set forth in Section 3.07(b).
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    “ Current Market Price ” per share or other applicable unit of any security as of a Record Date for any issuance, distribution, dividend or other action, shall mean the arithmetic average of the VWAP per share or other applicable unit of such security, for each of the ten consecutive full Trading Days ending on the Trading Day before the Record Date with respect to such issuance, distribution, dividend or other action, appropriately adjusted to take into account the occurrence during such period of any event described in Section 3.05(c).
 
 
“Delaware Act” shall have the meaning set forth in the recitals hereto.
 
“Distributed Entity” shall mean any Subsidiary of the Company distributed in a Distribution Transaction.
 
“Distributed Property” shall have the meaning set forth in Section 3.05(c)(iv).
 
“Distribution Ratio” shall mean the number of shares (or fraction of a share) of a Distributed Entity received in respect of or in exchange for, as applicable, a share of Company Common Stock in the Distribution Transaction.
 
“Distribution Transaction” shall mean any transaction by which a Subsidiary of the Company ceases to be a Subsidiary of the Company by reason of the distribution of such Subsidiary’s equity securities to holders of Company Common Stock, whether by means of a spin-off, split-off, redemption, reclassification, exchange, stock dividend, share distribution, rights offering or similar transaction.
 
“Distributions” shall mean distributions of cash, Equity Interests, equity interests of Subsidiaries of the Company or other property made by the Company with respect to the Membership Interests.
 
“Drag Along Notice” shall have the meaning set forth in Section 8.06(b).
 
“Drag Along Portion” shall mean, with respect to any holder of Series A Preferred Membership Interests, the number of Membership Interests (on an as-converted basis) held by such holder multiplied by a fraction, the numerator of which is the number of Membership Interests proposed to be sold (or converted into the right to receive merger consideration in a merger or consolidation of the Company) by the Beckett Entities in a Drag Along Sale pursuant to Section 8.06(b) and the denominator of which is the total number of Membership Interests then held by all Beckett Entities.
 
“Drag Along Sale” shall mean a transaction in which one or more Beckett Entities propose to transfer any Membership Interests representing more than 50% of all of the Membership Interests to any Person(s) that are not Affiliates of Barnes&Noble (other than in connection with a Qualified Distribution) and which transaction is a Change of Control, but excluding a transaction that is subject to the provisions of Section 9.01. A Drag Along Sale shall include a merger or consolidation of the Company.
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“Drag Along Sale Period” shall have the meaning set forth in Section 8.06(d).
 
“Electing Holders” shall have the meaning set forth in Section 7.05(a).
 
“Eligible Exchange” shall mean the New York Stock Exchange, the Nasdaq National Market or any respective successor exchange.
 
“Equity Incentive Reimbursement Issuances” shall mean any issuance of Common Membership Interests to the Beckett Member as reimbursement for the actual cost of any compensation paid to NewCo employees in the form of Barnes&Noble equity awards, which Common Membership Interests shall be issued to the Beckett Member at the fair market value of such Common Membership Interests as reasonably determined in good faith by the Board of Managers.
 
“Equity Interest” shall mean any Membership Interest or Options or Convertible Securities with respect to Membership Interests.
 
“Exchange Act” shall mean the United States Securities Exchange Act of 1934.
 
“Exchange Ratio” shall mean the quotient of (i) the number of outstanding shares of Company Common Stock immediately following the effective date of a Distribution Transaction and (ii) the number of outstanding shares of Company Common Stock immediately prior to the effective date of such Distribution Transaction.
 
“Expiration Date” shall have the meaning set forth in Section 3.05(c)(iii).
 
“Expiration Time” shall have the meaning set forth in Section 3.05(c)(iii).
 
“Fair Market Value” shall mean, with respect to any security or other property, the fair market value of such security or other property as determined by the Board of Managers, or an authorized committee thereof, acting in good faith.
 
“GAAP” shall mean generally accepted accounting principles in the United States.
 
“holder” with respect to a security, shall mean a Person in whose name such security is registered, which Person may be treated by the issuer of such security, and any agent of such issuer, as the absolute owner of such security for the purpose of making payment and settling conversions and for all other purposes; provided that, with respect to Series A Membership Interests, Common Membership Interests, Preferred Stock and Company Common Stock, to the fullest extent permitted by law, no Person that has received Series A Preferred Membership Interests, Common Membership Interests, Preferred Stock or Company Common Stock in violation of Article VIII shall be a holder, and the Company, and any agent of the Company, shall not recognize any such Person as a holder.
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“Holder Notice of Elective Redemption” shall have the meaning set forth in Section 7.05(a).
 
“Initial Member” shall have the meaning set forth in the recitals hereto.
 
“Initial Public Offering” shall mean the closing of a bona fide, firm commitment, underwritten public offering of the Issuer’s common equity securities, pursuant to an effective registration statement under the Securities Act; provided ,  however , that such common equity securities of the Issuer in such offering are (following consummation of such offering) registered on or listed for trading on, as applicable, an Eligible Exchange.
 
“Intermediate Subsidiary” shall mean any direct or indirect Subsidiary of Barnes&Noble that directly or indirectly holds any Membership Interests.
 
“Investment Agreement” shall mean the Investment Agreement dated as of April 27 2012, among Barnes&Noble, Morrison, Microsoft Corporation (solely for purposes of Section 3.06 thereof) and, following its formation and its execution of a joinder thereto, the Company.
 
“IPO Valuation” shall mean an amount equal to (i) the price per share of common equity interests of the Issuer paid by the public in an Initial Public Offering, multiplied by (ii) the total number of shares of such common equity interests outstanding immediately following such Initial Public Offering (excluding the number of shares of common equity interests issued for sale for the Issuer’s account in such Initial Public Offering) on a fully diluted basis, as if (1) all Series A Preferred Membership Interests had been converted or exchanged for such common equity interests of the Issuer and (2) all other Convertible Securities and Options with respect to such common equity interests (which shall include such Convertible Securities and Options with respect to Common Membership Interests that become convertible or exercisable with respect to such common equity interests) with a conversion or exercise price per share that is less than the price specified in sub-clause (i) had been fully exercised, converted or exchanged immediately prior to such Initial Public Offering (and the resulting securities fully converted into such common equity interests, if so convertible, but without any adjustment to the Conversion Price or Conversion Rate), as of such date, and the consideration paid for such exercise or conversion used by the Issuer to repurchase and retire common equity interests of the Issuer immediately prior to such issuance.
 
“Issuer” shall have the meaning set forth in Section 9.01(a).
 
“Joinder Agreement” shall mean an agreement, substantially in the form of Exhibit A, confirming the agreement of a Person to be bound by the terms and provisions of this Agreement.
 
“Junior Equity Interests” shall mean any Equity Interests of the Company (including Common Membership Interests) the holders of which have rights to any distribution or payment out of the assets of the Company upon a Liquidation Event ranking junior to the rights of the Series A Preferred Membership Interests.
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“Launch Date” shall have the meaning set forth in the Commercial Agreement.
 
“Liquidation Event” shall mean any liquidation, dissolution or winding-up of the Company or Barnes&Noble, whether voluntary or involuntary.
 
“Liquidation Preference” shall have the meaning set forth in Section 7.03(a).
 
“Major Division” shall mean either of (i) the Company’s digital device and content business and (ii) the business currently conducted by Barnes & Noble College Booksellers, LLC.
 
“Manager” shall have the meaning set forth in Section 4.01(b).
 
“Market Disruption Event” shall mean any of the following events:

(i)    with respect to a security, any suspension of, or limitation imposed on, trading of such security by any exchange or quotation system on which the Closing Price is determined pursuant to the definition of the term “Closing Price” (the “ Relevant Exchange ”) during the one-hour period prior to the close of trading for the regular trading session on the Relevant Exchange (or for purposes of determining the VWAP per share of such security, any period or periods aggregating one half-hour or longer during the regular trading session on the relevant day) and whether by reason of movements in price exceeding limits permitted by the Relevant Exchange as to securities generally, or otherwise relating to such security or options contracts relating to such security on the Relevant Exchange; or

(ii)    with respect to a security, any event that disrupts or impairs (as determined by the Company in its reasonable discretion) the ability of market participants during the one-hour period prior to the close of trading for the regular trading session on the Relevant Exchange (or for purposes of determining the VWAP per share of such security, any period or periods aggregating one half-hour or longer during the regular trading session on the relevant day) in general to effect transactions in, or obtain market values for, such security on the Relevant Exchange or to effect transactions in, or obtain market values for, options contracts relating to such security on the Relevant Exchange.
 
 
“Member” shall mean the Initial Member, Morrison and any Additional Member until the Initial Member, Morrison or such Additional Member, as applicable, ceases to be a Member of the Company in accordance with the terms of this Agreement.
 
“Member Nonrecourse Liability” shall mean a “partner nonrecourse liability” as defined in Section 1.704-2(b)(4) of the Treasury Regulations.
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“Membership Interests” shall mean the Common Membership Interests and the Series A Preferred Membership Interests or any other membership interests of the Company the Company is authorized to issue pursuant to Section 3.03(b).
 
“Morrison” shall have the meaning set forth in the preamble hereto.
 
“Morrison Consent” shall mean the written consent of the Morrison Party or Morrison Parties then holding a majority of Membership Interests held by all such Morrison Parties (which consent, except as provided in Section 4.03(g), may be given, withheld or made subject to such conditions as are determined by such Morrison Party or Morrison Parties in its or their sole discretion).
 
“Microsoft Corporation” shall have the meaning set forth in the preamble hereto.
 
“Morrison Notice of Redemption” shall have the meaning set forth in Section 7.05(a).
 
“Morrison Party” shall mean each of (i) Microsoft Corporation and (ii) any Subsidiary of Microsoft Corporation, in each case, so long as such entity holds Series A Preferred Membership Interests, or Common Membership Interests resulting from the conversion of Series A Preferred Membership Interests.
 
“Morrison Optional Redemption Date” shall have the meaning set forth in Section 7.05(a)(iii).
 
“Net Income” or “Net Loss” shall have the meaning set forth in Section 6.02(a).
 
“New Issuance Valuation” shall mean, in connection with an issuance of Additional Membership Interests, (i) the Additional Issuance Price in respect of such issuance, multiplied by (ii) the total number of Common Membership Interests outstanding immediately prior to such issuance. For the purposes of the above calculation, the total number of Common Membership Interests outstanding immediately prior to such issuance shall be calculated on a fully diluted basis (without giving effect to any adjustment under Section 3.05), as if (1) all Series A Preferred Membership Interests had been converted to Common Membership Interests and (2) all other Convertible Securities and Options with respect to Common Membership Interests with a conversion or exercise price per Common Membership Interest that is less than the Additional Issuance Price had been fully converted, exercised or exchanged immediately prior to such issuance (and the resulting securities fully converted into Common Membership Interests, if so convertible, but without any adjustment to the Conversion Price or Conversion Ratio), as of such date, and the consideration paid for such conversion or exercise used by the Company to repurchase and retire Common Membership Interests immediately prior to such issuance.
 
“Options” shall mean, with respect to any security, rights, options or warrants to subscribe for, purchase or otherwise acquire either such security or Convertible Securities which are convertible into such security;  provided  that if such security is a Common Membership Interest, such security would, if issued following the date hereof, constitute Additional Membership Interests.
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“Original LLC Agreement” shall have the meaning set forth in the recitals hereto.
 
“Parity Equity Interests” shall mean Equity Interests of the Company, the holders of which have rights to any distribution or payment out of the assets of the Company upon a Liquidation Event ranking equally to the rights of the Series A Preferred Membership Interests.
 
“Partial Sale” shall mean a Change of Control Sale effected with respect to Series A Preferred Membership Interests representing less than all the Series A Preferred Membership Interests held by the selling Member.
 
“Participation Notice” shall have the meaning set forth in Section 9.03(b).
 
“Patent Settlement and License Agreement” shall mean the Settlement and License Agreement dated as of April 27, 2012, among Barnes&Noble, barnesandnoble.com llc, Microsoft Corporation and Microsoft Licensing GP, which has been assigned to the Company effective as of the date hereof.
 
“Percentage Interest” with respect to any Member as of any date, shall mean the percentage determined by dividing (i) (A) the number of Common Membership Interests held by such Member on such date, plus (B) the number of Common Membership Interests into which any other Membership Interests held by such Member could then be converted, by (ii) (x) the total number of Common Membership Interests issued and outstanding, plus (y) the number of Common Membership Interests into which any other Membership Interests issued and outstanding could then be converted.
 
“Permitted Holder” shall mean (i) any Person that had filed a report on Schedule 13D with the SEC in respect of such Person’s beneficial ownership of Barnes&Noble’s then outstanding voting securities prior to April 29, 2012 and (ii) any Person a majority of the equity securities of which are beneficially owned by a Person described in clause (i).
 
“Person” shall mean any individual, corporation, association, partnership (general or limited), joint venture, trust, estate, limited liability company or other legal entity or organization.
 
“Preferred Stock” shall have the meaning set forth in Section 9.01.
 
“Prime Rate” shall mean the “Prime Rate” as published in the Wall Street Journal on the first Business Day of each calendar month, which rate shall apply to the calculation of interest under Section 6.08 for that calendar month.
 
“Purchased Shares” shall have the meaning set forth in Section 3.05(c)(iii).
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“Qualified Distribution” shall mean either of (i) the closing of a direct or indirect distribution to the holders of the stock of Barnes&Noble (by pro rata distribution or dividend, by exchange offer/“split-off” or by any comparable means) of all or a portion of the Membership Interests (or equity securities of an entity owned by a Beckett Entity holding Membership Interests) held immediately prior to such distribution by Beckett Entities;  provided ,  however , that the Membership Interests (or other equity securities) so distributed are (upon consummation of such distribution), or continue to be, registered on or listed for trading on, as applicable, an Eligible Exchange; and (ii) any sale by Barnes&Noble of, or distribution to the holders of the stock of Barnes&Noble (by pro rata distribution or dividend, by exchange offer/“split-off” or by any comparable means) of, all or substantially all of its operations other than the Company.
 
“Record Date” shall mean, with respect to any dividend, distribution or other transaction or event in which the holders of a security have the right to receive any cash, securities or other property or in which such security is exchanged for or converted into any combination of cash, securities or other property, the date fixed for determination of holders of such security entitled to receive such cash, securities or other property (whether such date is fixed by a board of managers or by statute, contract or otherwise).
 
“Redemption Amount” shall have the meaning set forth in Section 7.05(a).
 
“Register,” “registered” and “registration” shall mean a registration effected by preparing and filing a registration statement with the SEC in compliance with the Securities Act and applicable rules and regulations thereunder, and the declaration or ordering of effectiveness of such registration statement by the SEC.
 
“Registration Rights Agreement” shall mean the Registration Rights Agreement dated as of the date hereof among the Issuer and the Shareholders (as such term is defined in the Registration Rights Agreement) party thereto in the form of Annex B to the Investment Agreement.
 
“Relevant Exchange” shall have the meaning set forth in the definition of “Market Disruption Event”.
 
“Retail Sale Valuation” shall mean an amount equal to (i)(A) the arithmetic average of the VWAPs of a share of the common stock of Barnes&Noble on the principal securities exchange on which such common stock trades, for each of the ten consecutive full Trading Days commencing with, and including, the closing date of a transaction described in clause (ii) of the definition of “Qualified Distribution”, multiplied by (B) the total number of shares of common stock of Barnes&Noble outstanding immediately following such transaction on a fully diluted basis, as if (1) all Series A Preferred Membership Interests had been converted or exchanged for common stock of Barnes&Noble and (2) all other Convertible Securities and Options with respect to such common stock (which shall include such Convertible Securities and Options with respect to Common Membership Interests that become convertible or exercisable with respect to such common stock) with a conversion or exercise price per share that is less than the average described in sub-clause (A) had been fully exercised, converted or exchanged immediately prior to closing of such transaction (and the resulting securities fully converted into common stock of Barnes&Noble, if so convertible), as of such date, and the consideration paid for such exercise or conversion used by Barnes&Noble to repurchase and retire common stock of Barnes&Noble immediately prior to such transaction, minus (ii) the amount of net cash (reflected as a positive amount) or net debt (reflected as a negative amount) on the balance sheet of Barnes&Noble immediately following the closing of such transaction.
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“SEC” shall mean the United States Securities and Exchange Commission.
 
“Securities Act” shall mean the United States Securities Act of 1933.
 
“Selling Significant Member” shall have the meaning set forth in Section 8.06(a).
 
“Senior Equity Interests” shall mean any Equity Interests of the Company the holders of which have rights to any distribution or payment out of the assets of the Company upon a Liquidation Event, or rights of redemption or rights upon distributions otherwise ranking senior to, or with preference or priority over, the rights of the Series A Preferred Membership Interests.
 
“Series A Preferred Membership Interests” shall mean the convertible Series A preferred limited liability company interests of the Company having the terms and conditions set forth in this Agreement and which shall be evidenced by certificates in the form of Exhibit B hereto.
 
“Service” shall mean the U.S. Internal Revenue Service.
 
“Significant Member” shall mean, as of any date, any Member holding 5% or more of the Common Membership Interests (on an as-converted basis) on such date.
 
“Spin-Off/Split-Off Valuation” shall mean an amount equal to (i) the arithmetic average of the VWAPs of a share of the common equity interests of the Issuer distributed to Members on the principal securities exchange on which such common equity interests trade, for each of the ten consecutive full Trading Days commencing with, and including the first day on which the common equity interests of the Issuer trade on an Eligible Exchange, multiplied by (ii) the total number of shares of common equity interests outstanding immediately following such Qualified Distribution on a fully diluted basis, as if (1) all Series A Preferred Membership Interests had been converted or exchanged for the common equity interests of the Issuer and (2) all other Convertible Securities and Options with respect to such common equity interests (which shall include such Convertible Securities and Options with respect to Common Membership Interests that become convertible or exercisable with respect to such common equity interests) with a conversion or exercise price per interest that is less than the average described in clause (i) had been fully exercised, converted or exchanged immediately prior to such Qualified Distribution (and the resulting securities fully converted into common equity interests, if so convertible), as of such date, and the consideration paid for such exercise or conversion used by the Issuer to repurchase and retire Common Membership Interests immediately following such Qualified Distribution.
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“Subscription Notice” shall have the meaning set forth in Section 5.03(b).
 
“Subsidiary” with respect to any Person, shall mean another Person, an amount of the voting securities, other voting rights or voting partnership interests of which is sufficient to elect at least a majority of its board of directors or other governing body (or, if there are no such voting interests, more than 50% of the equity interests of which) is owned directly or indirectly by such first Person.
 
“Successor Covenants” shall have the meaning set forth in Section 4.04.
 
“Tag Along Member” shall have the meaning set forth in Section 8.06(a)(ii).
 
“Tag Along Notice” shall have the meaning set forth in Section 8.06(a).
 
“Tag Along Portion” of a Member in a Tag Along Sale shall mean the product of:
 
 
	 
	    (a)   the aggregate number of Common Membership Interests (on an as-converted basis) proposed to be sold in a Tag Along Sale pursuant to Section 8.06(a), multiplied by

	 
	 

	 
	    (b)   a fraction, the numerator of which is the number of Membership Interests held by such Tag Along Member (on an as-converted basis), as the case may be, and the denominator of which is the aggregate number of Membership Interests (on an as-converted basis) then held by all Tag Along Members and Selling Significant Members participating in such Tag Along Sale.


 
 
“Tag Along Sale” shall mean a Selling Significant Member proposes to transfer any Common Membership Interests to any Person that is not a Member at such time (other than in connection with a Qualified Distribution).
 
“Tax Matters Member” shall have the meaning set forth in Section 6.09.
 
“Third Appraiser” shall have the meaning set forth in Section 7.06(b).
 
“Trading Day” shall mean a Business Day on which a Relevant Exchange is scheduled to be open for business and on which there has not occurred a Market Disruption Event.
 
“Transfer” shall mean any sale, assignment, transfer or other disposition, direct or indirect, by operation of law or otherwise.
 
“Treasury Regulations” shall mean the regulations, including proposed or temporary treasury regulations, promulgated under the Code. References herein to specific provisions of proposed or temporary regulations shall include analogous provisions of final treasury regulations or other successor treasury regulations.
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“Trigger Event” shall have the meaning set forth in Section 3.05(c)(v).
 
“Unfunded Taxes” shall have the meaning set forth in Section 7.02(a).
 
“VWAP” per share of a security on any Trading Day shall mean the per share volume-weighted average price as displayed under the heading Bloomberg VWAP on the Bloomberg page applicable to such security (or, if Bloomberg ceases to publish such price, any successor service reasonably chosen by the Company or the Issuer, as the case may be) in respect of the period from the open of trading on the relevant Trading Day until the close of trading on such Trading Day (or, if such volume-weighted average price is unavailable, the market price of one share of such security on such Trading Day determined, using a volume-weighted average method, by a nationally recognized investment banking firm (unaffiliated with the Company or the Issuer, as the case may be) retained for such purpose by the Company or the Issuer, as the case may be).
 
SECTION 1.02.   Terms and Usage Generally. All references herein to an “Article”, “Section” or “Schedule” shall refer to an Article or a Section of, or a Schedule to, this Agreement. Whenever the words “include”, “includes” or “including” are used in this Agreement, they shall be deemed to be followed by the words “without limitation”. The words “hereto”, “hereof”, “herein” and “hereunder” and words of similar import when used in this Agreement shall refer to this Agreement as a whole and not to any particular provision of this Agreement. All terms defined in this Agreement shall have the defined meanings when used in any certificate or other document made or delivered pursuant hereto unless otherwise defined therein. The definitions contained in this Agreement are applicable to the singular as well as the plural forms of such terms and to the masculine as well as to the feminine and neuter genders of such terms. Any agreement, instrument or statute defined or referred to herein or in any agreement or instrument that is referred to herein shall mean such agreement, instrument or statute as from time to time amended, modified or supplemented, including (in the case of agreements or instruments) by waiver or consent in writing and (in the case of statutes) by succession of comparable successor statutes and references to all attachments thereto and instruments incorporated therein. References to a Person are also to its permitted successors and assigns.

ARTICLE II

Formation and Business of the Company
 
 
SECTION 2.01.   Admission of New Members; Formation. The Company shall continue as a Delaware limited liability company. This Agreement amends and restates the Original LLC Agreement in its entirety. Upon the effectiveness of this Agreement, the Members shall be those listed on Schedule A hereto. The Members hereby: (a) approve and ratify the filing of the Certificate of Formation; (b) confirm and agree to their status as Members; and (c) execute this Agreement for the purpose of establishing the rights, duties and relationship of the Members.
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SECTION 2.02.   Company Name. The name of the Company is “[NEWCO], LLC”.
 
SECTION 2.03.   Purpose and Powers. The Company has been formed for the object and purpose of, and the nature of the business to be conducted by the Company is, engaging in any act or activity for which limited liability companies may be formed under the Delaware Act. The Company shall have the power and authority to take any and all actions necessary, appropriate, proper, advisable, incidental or convenient to or for the furtherance of the purposes set forth in this Section 2.03.
 
SECTION 2.04.   Registered Agent and Office. The registered agent for service of process is, and the mailing address for the registered office of the Company in the State of Delaware is in care of, [●]. Such agent and such office may be changed from time to time by the Board of Managers.
 
SECTION 2.05.   Principal Place of Business. The principal place of business of the Company shall be located at [●], or such other address as the Board of Managers shall specify from time to time.

SECTION 2.06.   Authorized Persons. Each officer of the Company (and any agent as may from time to time be designated by any officer of the Company for such purpose) is hereby designated as an authorized person, within the meaning of the Act, to act individually or collectively, solely in connection with executing, delivering and causing to be filed, if and when approved by the Board of Managers, any amendments to, and/or restatements of, the Certificate of Formation adopted in accordance with the terms of this Agreement and, if and when approved by the Board of Managers, any other certificates (and any amendments and/or restatements thereof) permitted or required to be filed with the Secretary of State or that are necessary for the Company to qualify to do business in any jurisdiction in which the Company may wish to conduct business.
 
SECTION 2.07.   Term. The term of the Company commenced on [●], 2012, with the filing of the Certificate of Formation in the office of the Secretary of State of the State of Delaware, and shall continue perpetually unless the Company is dissolved pursuant to Section 9.02.
 
SECTION 2.08.   Books and Records. At all times during the continuance of the Company, the Company shall maintain or cause to be maintained proper and complete books and records in which shall be entered fully and accurately all transactions and other matters relating to the Company’s business in the detail and completeness customary and usual for businesses of the type engaged in by the Company.

ARTICLE III

Members
 
 
SECTION 3.01.    Members. (a) Upon the execution of this Agreement, the sole Members of the Company shall be the Initial Member and Morrison.
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(b) After the date of this Agreement, a Person shall only be admitted as a Member (such Person, an “Additional Member ”) if such Person is (i) a permitted transferee of a Membership Interest in accordance with Article VIII or (ii) issued Membership Interests in accordance with Section 5.02.
 
(c) The name and mailing address of each Member and the number of Membership Interests in such class of Membership Interests held by such Member shall be listed on Schedule A. An officer designated by the Board of Managers pursuant to Section 4.02 shall update Schedule A from time to time as necessary to accurately reflect changes in the Membership Interest of any Member to reflect the consummation of any action taken in accordance with this Agreement. Any amendment or revision to Schedule A made to reflect an action taken in accordance with this Agreement shall not be deemed an amendment to this Agreement. Any reference in this Agreement to Schedule A shall be deemed to be a reference to Schedule A as amended and in effect from time to time. The Company shall provide the Members with any amendment or revision of Schedule A (including any subsequent amendments or revisions thereto) within three days of such amendment or revision.
 
SECTION 3.02.   Powers of Members. Members shall not have the authority to transact any business in the Company’s name or bind the Company by virtue of their status as Members. Members shall have those rights and powers granted to Members pursuant to this Agreement.
 
SECTION 3.03.   Membership Interests. (a) The Membership Interests shall for all purposes be personal property in accordance with Section 18-701 of the Delaware Act. No holder of a Membership Interest or Member shall have any interest in specific Company assets, including any assets contributed to the Company by such Member as part of any capital contribution. Each Member waives any and all rights that it may have to maintain an action for partition of the Company’s property.
 
(b)   The total number of Membership Interests that the Company shall have the authority to issue is unlimited. Subject to the limitations set forth in this Agreement (including Sections 4.03 and 5.03), the Company may issue Common Membership Interests, Series A Preferred Membership Interests and any other Membership Interests (of existing classes or new classes) or Options or Convertible Securities with respect to Membership Interests of the Company (including creating additional classes or series thereof having such powers, designations, preferences and rights as may be determined by the Board of Managers) as the Board of Managers may reasonably determine, subject to compliance with the provisions of this Agreement. Membership Interests may be divided into partial Membership Interests.
 
(c)   All Membership Interests shall be evidenced by certificates in accordance with Section 18-702 of the Delaware Act, substantially in the form of Exhibit B or such other form approved by the Board of Managers.
 
SECTION 3.04.   Conversion. (a) Each holder of Series A Preferred Membership Interests shall have the right, at the option of such holder, to convert its Series A Preferred Membership Interests at any time and from time to time, in whole or in part, into a number of Common Membership Interests determined by dividing the Liquidation Preference by the Conversion Price, determined as hereinafter provided, in effect on the date such Series A Preferred Membership Interests are so converted (such rate of conversion, the “ Conversion Rate ”). The price at which one Common Membership Interest shall be deliverable upon conversion of one Series A Preferred Membership Interest (the “ Conversion Price ”) shall initially be $1,000.00 per Common Membership Interest and the Conversion Rate shall initially be 1.000. Such initial Conversion Price and Conversion Rate shall be subject to adjustment as provided in Section 3.05.
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(b)   Conversion Procedures and Effect of Conversion. To convert its Series A Preferred Membership Interests to Common Membership Interests, a holder of Series A Preferred Membership Interests shall (i) deliver written notice to the Company, stating that such holder wishes to convert its Series A Preferred Membership Interests into Common Membership Interests and specifying the number of Series A Preferred Membership Interests to be so converted, (ii) surrender to the Company certificates representing Series A Preferred Membership Interests to be converted at any time during usual business hours at the Company’s principal place of businesses or the offices of the Company’s duly appointed agent and (iii) pay any stock transfer, documentary, stamp or similar taxes required to be paid to effect the conversion. The Company shall promptly notify each Member of its receipt of such notice. Promptly after the receipt of such notice, an officer of the Company will amend Schedule A hereto to reflect the conversion and will deliver a certificate to each Member stating that such conversion has been effected, together with an amended copy of Schedule A hereto. Such conversion, to the extent permitted by applicable law, shall be deemed to have been effected as of the close of business on the date (the “ Conversion Date ”) on which the requirements of the first sentence of this Section 3.04(b) shall have been met by the holder electing to convert its Series A Preferred Membership Interests. Effective immediately prior to the close of business on the Conversion Date applicable to any Series A Preferred Membership Interests as to which such notice has been given, such Series A Preferred Membership Interests shall cease to be outstanding and such holder shall be deemed to hold the number of Common Membership Interests equal to (x) the number of Series A Preferred Membership Interests immediately prior to the close of business on the Conversion Date that such holder has elected to convert, multiplied by (y) the Conversion Rate in effect on such Conversion Date. Upon the conversion of any Series A Preferred Membership Interests into Common Membership Interests, such Common Membership Interests shall be duly authorized, validly issued and fully paid and nonassessable. Series A Preferred Membership Interests converted in accordance with this Section 3.04 shall be retired promptly after the acquisition by the Company thereof, and the certificates representing any such Series A Preferred Membership Interests surrendered to the Company shall be canceled and such Member shall be furnished with certificates in the form attached hereto as Exhibit B reflecting the Common Membership Interests.
 
(c)   Deemed Issuance of Additional Membership Interests. In the event the Company at any time or from time to time after the date hereof shall issue any Options or Convertible Securities or shall fix a record date for the determination of holders of any class or series of securities then entitled to receive any such Options or Convertible Securities, then the maximum number (as set forth in the instrument relating thereto without regard to any provisions contained therein designed to protect against dilution) of Common Membership Interests issuable upon the exercise of such Option or, in the case of Convertible Securities and Options therefor, the conversion or exchange of such Convertible Securities, shall be deemed to be Additional Membership Interests issued as of the time of such issue or, if such a record date shall have been fixed, as of the close of business on such record date;  provided  that in any such case in which Additional Membership Interests are deemed to be issued:
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(i)   no further adjustments in the Conversion Price shall be made upon the subsequent issue of Convertible Securities or Common Membership Interests upon the exercise of such Options or conversion or exchange of such Convertible Securities;

(ii)   if such Options or Convertible Securities by their terms provide, with the passage of time or otherwise, for any increase or decrease in the consideration payable to the Company, or decrease or increase in the number of shares of Common Membership Interests issuable, upon the exercise, conversion or exchange thereof, the Conversion Price as adjusted upon the original issue of such Options or Convertible Securities (or upon the occurrence of a record date with respect thereto), and any subsequent adjustments based thereon, shall, upon any such increase or decrease insofar as it affects such Options or the rights of conversion or exchange under such Convertible Securities be further adjusted; provided ,  however , that no such adjustment of the Conversion Price for the Series A Preferred Membership Interests shall affect Common Membership Interests previously issued upon conversion of Series A Preferred Membership Interests;

(iii)   to the extent that such Options or Convertible Securities are not exercised prior to their expiration or shares of Company Common Stock are otherwise not delivered pursuant to such Options or Convertible Securities upon the exercise of such Options or Convertible Securities, the Conversion Rate shall be readjusted to the Conversion Rate that would then be in effect had the adjustments made upon the dividend, distribution or issuance of such Options or Convertible Securities been made on the basis of the delivery of only the number of shares of Company Common Stock actually delivered;

(iv)   no readjustment pursuant to clause (ii) or (iii) above shall have the effect of increasing the Conversion Price to an amount which exceeds the Conversion Price on the date of adjustment upon the original issue of such Options or Convertible Securities before giving effect to the adjustment for such issuance; and

(v)    in the case of any Options which expire by their terms not more than 30 days after the date of issue thereof, no adjustment of the Conversion Price shall be made until the expiration or exercise of all such Options, whereupon such adjustment shall be made under Section 3.05 based on the deemed issuance as provided in clause (iii) above.
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 SECTION 3.05. Anti-Dilution Adjustments.
 
(a)   Adjustments for Dividends, Distributions, Subdivisions and Combinations of Common Membership Interests. The issuance of Common Membership Interests as a dividend or distribution to all or substantially all holders of Common Membership Interests, or a subdivision or combination of Common Membership Interests or a reclassification of Common Membership Interests into a greater or lesser number of Common Membership Interests or a similar action, in which event the Conversion Rate will be adjusted (with a corresponding adjustment to the Conversion Price) based on the following formula:

	CR1
	=
	CR0 x (OS1 / OS0)

	 
	 
	 

	CR0
	=
	the Conversion Rate in effect immediately prior to the close of business on (i) the Record Date for such dividend or distribution, or (ii) the effective date of such subdivision, combination or reclassification or a similar action

	 
	 
	 

	CR1
	=
	the new Conversion Rate in effect immediately after the close of business on (i) the Record Date for such dividend or distribution, or (ii) the effective date of such subdivision, combination or reclassification or a similar action

	 
	 
	 

	OS0
	=
	the number of Common Membership Interests outstanding immediately prior to the close of business on (i) the Record Date for such dividend or distribution or (ii) the effective date of such subdivision, combination or reclassification or similar action

	 
	 
	 

	OS1
	=
	the number of Common Membership Interests that would be outstanding immediately after, and as a result of, the completion of such event (including, for the avoidance of doubt, a number of Common Membership Interests equal to OS0 in the event of a dividend or distribution that does not involve the surrender or exchange of Common Membership Interests).



Any adjustment made pursuant to this clause (i) shall be effective immediately prior to the open of business on the Business Day immediately following the Record Date, in the case of a dividend or distribution, or the effective date in the case of a subdivision, combination or reclassification or similar action. If any such event is declared but does not occur, the Conversion Rate shall be readjusted, effective as of the date the Board of Managers announces that such event shall not occur, to the Conversion Rate that would then be in effect if such event had not been declared.
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(b)   Adjustment for Issuance of Additional Membership Interests. (i) In the event the Company issues, or is deemed to issue pursuant to Section 3.04(c), Additional Membership Interests at a New Issuance Valuation less than $1,700,000,000, each holder of Series A Preferred Membership Interests may elect by written notice to the Company for the Conversion Price in respect of its Series A Preferred Membership Interests to be reduced effective as of the date of such issuance to a Conversion Price (calculated to the nearest cent) equal to the lowest Additional Issuance Price for which such Additional Membership Interests were issued;  provided ,  however , that if the lowest Additional Issuance Price for such Additional Membership Interests is less than $705.88 (adjusted for any subdivision, combination or reclassification of, or similar action with respect to, Common Membership Interests pursuant to Section 3.05(a)) per Additional Membership Interest, then the Conversion Price shall be adjusted to equal $705.88 (adjusted for any subdivision, combination or reclassification of, or similar action with respect to, Common Membership Interests pursuant to Section 3.05(a)).

(ii)   In the event of an Initial Public Offering that results in an IPO Valuation that is less than $1,700,000,000, each holder of Series A Preferred Membership Interests may elect for the Conversion Price to be reduced on the date of such Initial Public Offering, concurrently with the consummation of the Initial Public Offering, to a Conversion Price (calculated to the nearest cent) equal to the quotient of (A) the IPO valuation of the Issuer, divided by (B) the total number of Common Membership Interests outstanding immediately following such Initial Public Offering on a fully diluted basis, as if (1) all Series A Preferred Membership Interests had been converted to Common Membership Interests and (2) all other Convertible Securities and Options with respect to Common Membership Interests had been fully exercised or converted immediately prior to such Initial Public Offering (and the resulting securities fully converted into Common Membership Interests, if so convertible), as of such date, and the consideration paid for such exercise or conversion used by the Company to repurchase and retire Common Membership Interests immediately prior to such Initial Public Offering;  provided ,  however , that if the IPO Valuation is less than $1,200,000,000, then the Conversion Price shall be adjusted to equal (x) $1,200,000,000 divided by (y) the total number of Common Membership Interests outstanding immediately following such Initial Public Offering on a fully diluted basis, as if (1) all Series A Preferred Membership Interests had been converted to Common Membership Interests and (2) all other Convertible Securities and Options with respect to Common Membership Interests had been fully exercised or converted immediately prior to such Initial Public Offering (and the resulting securities fully converted into Common Membership Interests, if so convertible), as of such date, and the consideration paid for such exercise or conversion used by the Company to repurchase and retire Common Membership Interests immediately prior to such Initial Public Offering.

(iii)   In the event of a Qualified Distribution of the type described in clause (i) of the definition thereof that results in a Spin-Off/Split-Off Valuation that is less than $1,700,000,000, each holder of Series A Preferred Membership Interests may elect for the Conversion Price to be reduced on the date of such Qualified Distribution, concurrently with the consummation of such Qualified Distribution, to a Conversion Price (calculated to the nearest cent) equal to the quotient of (A) the Spin-Off/Split-Off Valuation and (B) the total number of Common Membership Interests outstanding immediately following such Qualified Distribution on a fully diluted basis, as if (1) all Series A Preferred Membership Interests had been converted to Common Membership Interests and (2) all other Convertible Securities and Options with respect to Common Membership Interests had been fully exercised or converted immediately prior to such Qualified Distribution (and the resulting securities fully converted into Common Membership Interests, if so convertible), as of such date, and the consideration paid for such exercise or conversion used by the Company to repurchase and retire Common Membership Interests immediately prior to such Qualified Distribution;  provided ,  however , that if the Spin-Off/Split-Off Valuation is less than $1,200,000,000, the Conversion Price shall equal (x) $1,200,000,000 divided by (y) the total number of Common Membership Interests outstanding immediately following such Qualified Distribution on a fully diluted basis, as if (1) all Series A Preferred Membership Interests had been converted to Common Membership Interests and (2) all other Convertible Securities and Options with respect to Common Membership Interests had been fully exercised or converted immediately prior to such Qualified Distribution (and the resulting securities fully converted into Common Membership Interests, if so convertible), as of such date, and the consideration paid for such exercise or conversion used by the Company to repurchase and retire Common Membership Interests immediately prior to such Qualified Distribution.
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(iv)   In the event of a Qualified Distribution of the type described in clause (ii) of the definition thereof that results in a Retail Sale Valuation that is less than $1,700,000,000, each holder of Series A Preferred Membership Interests may elect for the Conversion Price to be reduced on the date of such Qualified Distribution, concurrently with the consummation of such Qualified Distribution, to a Conversion Price (calculated to the nearest cent) equal to the quotient of (A) the Retail Sale Valuation and (B) the total number of Common Membership Interests outstanding immediately following such Qualified Distribution on a fully diluted basis, as if (1) all Series A Preferred Membership Interests had been converted to Common Membership Interests and (2) all other Convertible Securities and Options with respect to Common Membership Interests had been fully exercised or converted immediately prior to such Qualified Distribution (and the resulting securities fully converted into Common Membership Interests, if so convertible), as of such date, and the consideration paid for such exercise or conversion used by the Company to repurchase and retire Common Membership Interests immediately prior to such Qualified Distribution;  provided ,  however , that if the Retail Sale Valuation is less than $1,200,000,000, the Conversion Price shall equal (x) $1,200,000,000 divided by (y) the total number of Common Membership Interests outstanding immediately following such Qualified Distribution on a fully diluted basis, as if (1) all Series A Preferred Membership Interests had been converted to Common Membership Interests and (2) all other Convertible Securities and Options with respect to Common Membership Interests had been fully exercised or converted immediately prior to such Qualified Distribution (and the resulting securities fully converted into Common Membership Interests, if so convertible), as of such date, and the consideration paid for such exercise or conversion used by the Company to repurchase and retire Common Membership Interests immediately prior to such Qualified Distribution.
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(c)   Adjustments Following an Initial Public Offering or Qualified Distribution. Following the earlier to occur of an Initial Public Offering and a transaction described in clause (i) of the definition of Qualified Distribution, the conversion rate and the conversion price with respect to any Preferred Stock will be subject to adjustment, without duplication, under the following circumstances:

(i)   the dividend, distribution or other issuance to all or substantially all holders of Company Common Stock of rights (other than a distribution of rights issued pursuant to a stockholders rights plan, to the extent such rights are attached to shares of Company Common Stock (in which event the provisions of Section 3.05(c)(iv) shall apply)), options or warrants entitling them to subscribe for or purchase shares of Company Common Stock for a period expiring 60 days or less from the date of issuance thereof, at less than the Current Market Price as of the Record Date for such issuance, in which event the conversion rate will be increased (with a corresponding adjustment to the conversion price) based on the following formula:

	CR1
	=
	CR0 x [(OS0 + X) / (OS0 + Y)]

	 
	 
	 

	CR0
	=
	the conversion rate in effect immediately prior to the close of business on the Record Date for such dividend, distribution or issuance

	 
	 
	 

	CR1
	=
	the new conversion rate in effect immediately following the close of business on the Record Date for such dividend, distribution or issuance

	 
	 
	 

	OS0
	=
	the number of shares of Company Common Stock outstanding immediately prior to the close of business on the Record Date for such dividend, distribution or issuance

	 
	 
	 

	X=
	 
	the total number of shares of Company Common Stock issuable pursuant to such rights, options or warrants

	 
	 
	 

	Y=
	 
	the number of shares of Company Common Stock equal to the aggregate price payable to exercise rights, options or warrants divided by the Current Market Price as of the Record Date for such dividend, distribution or issuance



For purposes of this clause (i), in determining whether any rights, options or warrants entitle the holders to purchase the Company Common Stock at less than the Current Market Price as of the Record Date for such dividend, distribution or issuance, there shall be taken into account any consideration the Issuer receives for such rights, options or warrants, and any amount payable on exercise thereof, with the value of such consideration, if other than cash, to be the Fair Market Value thereof.
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Any adjustment made pursuant to this clause (i) shall become effective immediately prior to the open of business on the Trading Day immediately following the Record Date for such dividend, distribution or issuance. In the event that such rights, options or warrants are not so issued, the conversion rate shall be readjusted, effective as of the date the board of directors (or equivalent) of the Issuer publicly announces its decision not to issue such rights, options or warrants, to the conversion rate that would then be in effect if such dividend, distribution or issuance had not been declared. To the extent that such rights, options or warrants are not exercised prior to their expiration or shares of Company Common Stock are otherwise not delivered pursuant to such rights, options or warrants upon the exercise of such rights, options or warrants, the conversion rate shall be readjusted to the conversion rate that would then be in effect had the adjustments made upon the dividend, distribution or issuance of such rights, options or warrants been made on the basis of the delivery of only the number of shares of Company Common Stock actually delivered.

(ii)   the Issuer or one or more of its Subsidiaries make purchases of Company Common Stock pursuant to a tender offer or exchange offer (other than an exchange offer that constitutes a Distribution Transaction subject to Section 3.05(c)(iii)) by the Issuer or a Subsidiary of the Issuer for all or any portion of the Company Common Stock to the extent that the cash and value of any other consideration included in the payment per share of Company Common Stock validly tendered or exchanged exceeds the Closing Price of the Company Common Stock on the Trading Day prior to the last day (the “ Expiration Date ”) on which tenders or exchanges may be made pursuant to such tender or exchange offer (as it may be amended), in which event the conversion rate will be increased based (with a corresponding adjustment to the conversion price) on the following formula:

	CR1
	=
	CR0 x [(FMV + (SP1 x OS1)] / (SP1 x OS0)

	 
	 
	 

	CR0
	=
	the conversion rate in effect immediately prior to the close of business on the Expiration Date

	 
	 
	 

	CR1
	=
	the new conversion rate in effect immediately after the close of business on the Expiration Date

	 
	 
	 

	FMV
	=
	the Fair Market Value as of the Expiration Time of the aggregate value of all cash and any other consideration paid or payable for shares validly tendered or exchanged and not withdrawn as of the Expiration Time (“ Purchased Shares ”)

	 
	 
	 

	OS1
	=
	the number of shares of Company Common Stock outstanding as of the last time tenders or exchanges may be made pursuant to such tender or exchange offer (the “ Expiration Time ”), excluding any Purchased Shares

	 
	 
	 

	OS0
	=
	the number of shares of Company Common Stock outstanding immediately before the Expiration Time, including any Purchased Shares

	 
	 
	 

	SP1
	=
	the arithmetic average of the VWAP of a share of Company Common Stock for each of the 10 consecutive full Trading Days ending on the Trading Day immediately succeeding the Expiration Date
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Any adjustment made pursuant to this clause (iii) shall become effective immediately prior to the open of business on the Trading Day immediately following the Expiration Date. In the event that the Issuer or any of its Subsidiaries is obligated to purchase Company Common Stock pursuant to any such tender offer or exchange offer but is permanently prevented by applicable law from effecting any such purchases, or all such purchases are rescinded, then the conversion rate shall be readjusted to be the conversion rate that would then be in effect if such tender offer or exchange offer had not been made.

(iii)    the Issuer shall, by dividend or otherwise, distribute to all or substantially all holders of its Company Common Stock (subject to an exception for cash in lieu of fractional shares) shares of any class of capital stock (other than Company Common Stock to which Section 3.05(a) applies), evidences of its indebtedness, assets, other property or securities or rights, options or warrants to acquire capital stock or other securities, but excluding (A) dividends or distributions referred to in Section 3.05(a) hereof, (B) rights, options or warrants referred to in Section 3.05(c)(i) hereof or distributed in connection with a stockholder rights plan (in which event the provisions of Section 3.05(c)(iv) to the extent applicable shall apply), (C) dividends or distributions paid exclusively in cash, or (D) Distribution Transactions as to which the provision set forth below in this Section 3.05(c)(iii) shall apply (any of such shares of capital stock, indebtedness, assets, property or rights, options or warrants to acquire Company Common Stock or other securities, hereinafter in this Section 3.05(c)(iii) called the “ Distributed Property ”), then, in each such case the conversion rate shall be adjusted (with a corresponding adjustment to the conversion price) based on the following formula:

	CR1
	=
	CR0 x [SP0 / (SP0 - FMV)]

	 
	 
	 

	CR0
	=
	the conversion rate in effect immediately prior to the close of business on the Record Date for such dividend or distribution

	 
	 
	 

	CR1
	=
	the new conversion rate in effect immediately after the close of business on the Record Date for such dividend or distribution

	 
	 
	 

	SP0
	=
	the Current Market Price of a share of Company Common Stock as of the Record Date for such dividend or distribution

	 
	 
	 

	FMV
	=
	the Fair Market Value of the portion of Distributed Property distributed with respect to each outstanding share of Company Common Stock on the Record Date for such dividend or distribution
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With respect to an adjustment pursuant to this Section 3.05(c)(iii) in connection with a Distribution Transaction (which for the avoidance of doubt does not include a Qualified Distribution), the conversion rate in effect immediately prior to the effective date of the Distribution Transaction shall be adjusted (with a corresponding adjustment to the conversion price) based on the following formula:

	CR1
	=
	CR0 x [(FMV + MP0) / MP0]

	 
	 
	 

	CR0
	=
	(x) the Exchange Ratio, multiplied by (y) the conversion rate in effect immediately prior to the close of business on the effective date of the Distribution Transaction

	 
	 
	 

	CR1
	=
	the new conversion rate in effect immediately after the close of business on the effective date of the Distribution Transaction

	 
	 
	 

	FMV
	=
	(x) the Distribution Ratio, multiplied by (y) the arithmetic average of the VWAPs of a share of the capital stock or similar equity interest distributed to holders of Company Common Stock on the principal United States securities exchange on which such capital stock or equity interest trades, for each of the ten consecutive full Trading Days commencing with, and including, the effective date of the Distribution Transaction (such arithmetic average, the “ Distributed Company VWAP ”)

	 
	 
	 

	MP0
	=
	(x) the Exchange Ratio, multiplied by (y) the arithmetic average of the VWAPs of a share of Company Common Stock for each of the ten consecutive full Trading Days commencing with, and including, the effective date of the Distribution Transaction (such arithmetic average, the “ Distributing Company VWAP ”)


 
(iv)    If the Issuer has a stockholder rights plan in effect with respect to the Company Common Stock on the date of conversion of such Preferred Stock to Company Common Stock, upon conversion of any shares of Preferred Stock to Company Common Stock, holders of such shares will receive, in addition to the shares of Company Common Stock, the rights under such rights plan relating to such Company Common Stock, unless, prior to such date, the rights have (A) become exercisable or (B) separated from the shares of Company Common Stock (the first of such events to occur being the “ Trigger Event ”), in either of which cases the Conversion Rate will be adjusted (with a corresponding adjustment to the Conversion Price), effective automatically at the time of such Trigger Event, as if the Issuer had made a distribution of such rights to all holders of the Company Common Stock as described in Section 3.05(c)(i) (without giving effect to the 60-day limit on the exercisability of rights, options or warrants ordinarily subject to such Section 3.05(c)(i)), subject to appropriate readjustment in the event of the expiration, termination or redemption of such rights prior to the exercise, deemed exercise or exchange thereof. Notwithstanding the foregoing, to the extent any such stockholder rights are exchanged by the Issuer for shares of Company Common Stock, the conversion rate shall be appropriately readjusted (with a corresponding adjustment to the conversion price) as if such stockholder rights had not been issued, but the Issuer had instead issued the shares of Company Common Stock issued upon such exchange as a dividend or distribution of shares of Company Common Stock subject to Section 3.05(a). Notwithstanding the preceding provisions of this paragraph, no adjustment shall be required to be made to the Conversion Rate with respect to any holder of such Preferred Stock which is, or is an “affiliate” or “associate” of, an “acquiring person” under such stockholder rights plan or with respect to any direct or indirect transferee of such holder who receives such Preferred Stock in such transfer after the time such holder becomes, or its affiliate or associate becomes, an “acquiring person.”
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In the event of a transaction described in clause (ii) of the definition of Qualified Distribution is consummated prior to an Initial Public Offering or a transaction described in clause (i) of the definition of Qualified Distribution, corresponding adjustments will apply thereafter.
 
(d)    Effectiveness of Adjustments. Any adjustment made pursuant to this Section 3.05 shall be effective immediately prior to the open of business on the date the event giving rise to the adjustment is to occur (or, in the case of Section 3.05(c), the Record Date for the event giving rise to the adjustment). If any such event is declared but does not occur, the Conversion Rate and Conversion Price (or the conversion rate and the conversion price, as the case may be) shall be readjusted, effective as of the date the Board of Managers notifies the Members (or holders of Preferred Stock, as the case may be) that such event shall not occur, to the Conversion Rate and Conversion Price (or the conversion rate and the conversion price, as the case may be) that would then be in effect if such event had not been declared.
 
(e)   Calculation of Adjustments. All adjustments to the Conversion Rate and Conversion Price (or the conversion rate and the conversion price, as the case may be) shall be calculated by the Company or the Issuer, as the case may be, to the nearest cent. No adjustment to the Conversion Price will be required unless such adjustment would require an increase or decrease of at least 1/10,000th of a Series A Preferred Membership Interest of the Conversion Rate or to Conversion Price (or the conversion rate and the conversion price, as the case may be);  provided ,  however , that any such adjustment that is not required to be made will be carried forward and taken into account in any subsequent adjustment;  provided ,  further  that any adjustment not made because of this sentence will be made upon any conversion.
 
(f)   Successive Adjustments. After an adjustment to the Conversion Rate and Conversion Price (or the conversion rate and the conversion price, as the case may be) under this Section 3.05, any subsequent event requiring an adjustment under this Section 3.05 shall cause an adjustment to each such Conversion Rate and Conversion Price (or the conversion rate and the conversion price, as the case may be) as so adjusted.
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(g)   Notice of Adjustments. Whenever the Conversion Rate and Conversion Price (or the conversion rate and the conversion price, as the case may be) is to be adjusted as provided under this Section 3.05, the Company or the Issuer, as the case may be, shall as soon as reasonably practicable following the occurrence of an event that requires such adjustment (or if the Company or the Issuer, as the case may be, is not aware of such occurrence, as soon as reasonably practicable after becoming so aware) (i) compute the adjusted applicable Conversion Rate and Conversion Price (or the conversion rate and the conversion price, as the case may be) in accordance with this Section 3.05 and (ii) prepare and provide a written notice to the Members (or holders of Preferred Stock, as the case may be) of the occurrence of such event and a statement in reasonable detail setting forth the method by which the adjustment to the applicable Conversion Rate and Conversion Price (or the conversion rate and the conversion price, as the case may be) was determined and setting forth the adjusted applicable Conversion Rate and Conversion Price (or the conversion rate and the conversion price, as the case may be).
 
(h)   No Fractional Shares. No fractional shares of Company Common Stock will be delivered to a holder upon conversion of such holder’s Preferred Stock. In lieu of fractional shares of Company Common Stock otherwise issuable, holders of Preferred Stock will be entitled to receive an amount in cash equal to the fraction of a share of Company Common Stock, multiplied by the Closing Price of the Company Common Stock on the Trading Day immediately preceding the record date applicable to the conversion of such Preferred Stock. In order to determine whether the number of shares of Company Common Stock to be delivered to a holder of Preferred Stock upon the conversion of such holder’s shares of Preferred Stock will include a fractional share (in lieu of which cash would be paid hereunder), such determination shall be based on the aggregate number of shares of Preferred Stock of such holder that are being converted on any Conversion Date.
 
(i)   Adjustment for Reorganization Events. (i) In the event of:

(A) any reclassification, statutory exchange, merger, consolidation or other similar business combination of the Company with or into another Person, in each case, pursuant to which Common Membership Interests (but not Series A Preferred Membership Interests) are changed or converted into, or exchanged for, cash, securities or other property of the Company or another Person;

(B) any sale, transfer, lease or conveyance to another Person of all or substantially all the property and assets of the Company, in each case pursuant to which Common Membership Interests (but not Series A Preferred Membership Interests) are converted into cash, securities or other property; or

(C) any statutory exchange of securities of the Company with another Person (other than in connection with a merger, consolidation or other similar business combination);
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(each of which is referred to as a “Reorganization Event”) each Series A Preferred Membership Interest outstanding immediately prior to such Reorganization Event will, without the consent of the holders thereof (unless otherwise required by Section 4.03 or 4.04) and subject to Section 3.05(i)(v), remain outstanding but shall become convertible into, out of funds legally available therefor, the number, kind and amount of securities, cash and other property (the “ Exchange Property ”) (without any interest on such Exchange Property) that the holder of such Series A Preferred Membership Interests would have received in such Reorganization Event had such holder converted its Series A Preferred Membership Interests into the applicable number of Common Membership Interests immediately prior to the effective date of the Reorganization Event.

(ii)   Exchange Property Election. In the event that the holders of Common Membership Interests have the opportunity to elect the form of consideration to be received in such transaction, the Exchange Property that the holders of Series A Preferred Membership Interests shall be entitled to receive shall be determined by the holders of a majority of the outstanding Series A Preferred Membership Interests on or before the earlier of (A) the deadline for elections by holders of Common Membership Interests and (B) two Business Days before the anticipated effective date of such Reorganization Event. The number of units of Exchange Property for each Series A Preferred Membership Interest converted following the effective date of such Reorganization Event shall be determined from among the choices made available to the holders of the Common Membership Interests and based on the number of Common Membership Interests into which such holder would be entitled to convert its Series A Preferred Membership Interests as of the effective date of the Reorganization Event, determined as if the references to “number of Common Membership Interests” in this Agreement were to “units of Exchange Property.”

(iii)   Successive Reorganization Events. The above provisions of this Section 3.05(i) shall similarly apply to successive Reorganization Events and the applicable provisions of this Section 3.05, as the case may be, shall apply to any Common Membership Interests or Company Common Stock, as the case may be, received by the holders of the Common Membership Interests in any such Reorganization Event.

(iv)   Reorganization Event Notice. The Company (or any successor) shall, no less than 20 Business Days prior to the occurrence of any Reorganization Event, provide written notice to the Members of such occurrence of such event and of the kind and amount of the cash, securities or other property that constitutes the Exchange Property. Failure to deliver such notice shall not affect the operation of this Section 3.05(i).

(v)   The Company shall not enter into any agreement for a transaction constituting a Reorganization Event unless (A) such agreement provides for or does not interfere with or prevent (as applicable) conversion of the Series A Preferred Membership Interests into the Exchange Property in a manner that is consistent with and gives effect to this Section 3.05(i), and (B) to the extent that the Company is not the surviving corporation in such Reorganization Event or will be dissolved in connection with such Reorganization Event, proper provision shall be made in the agreements governing such Reorganization Event for the conversion of the Series A Preferred Membership Interests into stock of the Person surviving such Reorganization Event or such other continuing entity in such Reorganization Event, or in the case of a Reorganization Event described in Section 3.05(i)(i)(B), an exchange of Series A Preferred Membership Interests for the stock of the Person to whom the Company’s assets are sold, transferred, leased, conveyed or transferred, with the same rights, power and preferences, including as to liquidation and redemption, as the Series A Preferred Membership Interests and subject to the Successor Covenants in accordance with Section 4.04.
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(vi)   Notwithstanding anything in this Agreement to the contrary, this Section 3.05(i) shall not apply to any transaction under Section 9.01.
 
 
(j)   Section 3.05(b) shall terminate immediately following the earlier to occur of an Initial Public Offering and a Qualified Distribution.
 
SECTION 3.06.   Voting Rights. (a) Subject to Section 4.03, Members shall have voting rights in connection with (i) the designation and removal of Managers in accordance with Section 4.01(b), (ii) the dissolution of the Company in accordance with Section 9.02 and (iii) any amendment of this Agreement in accordance with Section 10.11 and any other matters submitted to a vote of the Members by the Board of Managers. Holders of a Series A Preferred Membership Interests shall be entitled to vote with the holders of the Common Membership Interests on all matters submitted to a vote of holders of Common Membership Interests (together with any other class of series of Membership Interests then entitled to vote with the Common Membership Interests), as provided below. The Members shall vote together as a single class on all matters on which they are entitled to vote. Each Member holding Common Membership Interests shall be entitled to one vote for each Common Membership Interest held by such Member (and a partial vote for any partial Common Membership Interest). Each Member holding Series A Preferred Membership Interests shall be entitled to the number of votes equal to the number of Common Membership Interests (and a partial vote for any partial Common Membership Interests) into which all Series A Preferred Membership Interests held of record by such Member could then be converted pursuant to Section 3.04 on the date any vote is taken. The Company shall provide written notice to all Members of any meeting at which a vote will be held at least five Business Days prior thereto, which notice shall describe the business to be considered, the actions to be taken and the matters to be voted on at the meeting in reasonable detail. At any meeting of the Members, the presence, in person or by proxy, of Members holding a majority of the outstanding Common Membership Interests (on an as-converted basis) shall constitute a quorum. When a quorum is present, the affirmative vote of a majority of votes cast shall be the act of the Members. If any business considered, action taken or matter voted on was not described in the written notice provided to all Members of such meeting, within three Business Days of such meeting the Company shall provide written notice to the Members describing in reasonable detail such business consideration taken or matter voted on. Any action permitted or required to be taken by the Members may be taken without a meeting, without prior notice and without a vote if a consent or consents in writing, setting forth the action so taken, shall be signed by Members holding a majority of the outstanding Common Membership Interests (on an as-converted basis). Within three Business Days of taking of action by Members without a meeting by less than unanimous written consent, the Company shall provide written notice of the taking of such action to those Members who have not consented in writing to the taking of such action, which notice shall describe the actions taken in reasonable detail.
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SECTION 3.07.   Liability of Members, Managers, Etc. (a) Except to the extent provided in the Delaware Act, none of the Members or any Manager shall have any personal liability for the debts, obligations or liabilities of the Company.
 
(b)   To the fullest extent permitted by applicable law (including Section 18-1101 of the Delaware Act), notwithstanding any other provision of this Agreement or otherwise of applicable law, including any in equity or at law, no Member, Manager, officer or employee of the Company (collectively, the “ Covered Persons ”), shall have any fiduciary duty to the Company, the Members or the Managers (or any other person or entity bound by this Agreement) by reason of this Agreement or in its capacity as a Covered Person, except that the Members and Managers shall be subject to the implied contractual covenant of good faith and fair dealing. To the fullest extent permitted by applicable law (including Section 18-1101 of the Delaware Act), no Member or Manager shall be liable, including under any legal or equitable theory of fiduciary duty or other theory of liability, to the Company, any Member, Manager or any other person or entity bound by this Agreement for any losses, claims, damages or liabilities incurred by reason of any act or omission performed or omitted by such Member in its capacity as a Member or Manager except that (i) a Member or Manager shall be liable for any act or omission that constitutes fraud or a bad faith violation of the implied contractual covenant of good faith and fair dealing and (ii) a Member shall be liable for any breach by such Member of the covenants and express obligations set forth in this Agreement. The provisions of this Agreement, to the extent that they restrict or eliminate the duties and liabilities of a Member or Manager otherwise existing at law or in equity, are agreed by the parties hereto to replace such other duties and liabilities of such Member or Manager. A Member or Manager shall be fully protected in relying in good faith upon the records of the Company and upon such information, opinions, reports or statements presented to the Company by any Person as to matters which such Member or Manager reasonably believes are within such Person’s professional or expert competence.
 
(c)   (i) Each Person who was or is made a party or is threatened to be made a party to or is otherwise involved in any action, suit or proceeding, whether civil, criminal, administrative or investigative, by reason of the fact that he is or was a Member of the Company (hereinafter an “ Indemnitee ”), whether the basis of such proceeding is alleged action in an official capacity as a Member or in any other capacity while serving as a Member, shall be indemnified and held harmless by the Company if the Indemnitee acted in good faith and in a manner the Indemnitee reasonably believed to be in or not opposed to the best interests of the Company, and, with respect to any criminal action or proceeding, had no reasonable cause to believe the Indemnitee’s conduct was unlawful, against all expense, liability and loss (including attorneys’ fees, judgments, fines, ERISA excise taxes or penalties and amounts paid in settlement) reasonably incurred or suffered by such Indemnitee in connection therewith;  provided ,  however , that except as provided in Section 3.07(e) with respect to proceedings to enforce rights to indemnification, the Company shall indemnify any such Indemnitee in connection with a proceeding (or part thereof) initiated by such Indemnitee only if such proceeding (or part thereof) was authorized by the Board of Managers. This Section 3.07(c)(i) shall not apply to any action by or in the right of the Company. In addition, no Member shall be entitled to be indemnified if any such expense, liability or loss was caused by a breach by such Member of the covenants and express obligations set forth in this Agreement.
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(ii)   The Company shall indemnify any Indemnitee who was or is a party or is threatened to be made a party to any threatened, pending or completed action or suit by or in the right of the Company to procure a judgment in its favor by reason of the fact that the Indemnitee is or was an Indemnitee, against expenses (including attorneys’ fees) actually and reasonably incurred by the Indemnitee in connection with the defense or settlement of such action or suit if the Indemnitee acted in good faith and in a manner the Indemnitee reasonably believed to be in or not opposed to the best interests of the Company.
 
 
(d)   The right to indemnification conferred in Section 3.07(c) shall include the right to be paid by the Company the expenses (including attorney’s fees) incurred in defending any such proceeding in advance of its final disposition; provided ,  however , that an advancement of expenses incurred by an Indemnitee shall be made only upon delivery to the Company of an undertaking, by or on behalf of such Indemnitee, to repay all amounts so advanced if it shall ultimately be determined by final judicial decision from which there is no further right to appeal that such Indemnitee is not entitled to be indemnified for such expenses under this Section 3.07(d) or otherwise. Such undertaking shall be an unlimited, unsecured general obligation of an Indemnitee, and shall be accepted without reference to such Indemnitee’s ability to make repayment. The rights to indemnification and to the advancement of expenses conferred in Section 3.07(c) and this Section 3.07(d) shall be contract rights and such rights shall continue as to an Indemnitee who has ceased to fall within the definition of “Indemnitee” and shall inure to the benefit of the Indemnitee’s heirs, executors and administrators. Any repeal or modification of any of the provisions of this Section 3.07 shall not adversely affect any right or protection of an Indemnitee existing at the time of such repeal or modification.
 
(e)   If a claim under Section 3.07(c) or 3.07(d) is not paid in full by the Company within 60 calendar days after a written claim has been received by the Company, except in the case of a claim for an advancement of expenses, in which case the applicable period shall be 20 calendar days, the Indemnitee may at any time thereafter bring suit against the Company to recover the unpaid amount of the claim. If successful in whole or in part in any such suit, or in a suit brought by the Company to recover an advancement of expenses pursuant to the terms of an undertaking, the Indemnitee shall also be entitled to be paid the expenses of prosecuting or defending such suit. In (i) any suit brought by the Indemnitee to enforce a right to indemnification hereunder (but not in a suit brought by the Indemnitee to enforce a right to an advancement of expenses) it shall be a defense that, and (ii) any suit brought by the Company to recover an advancement of expenses pursuant to the terms of an undertaking, the Company shall be entitled to recover such expenses upon a final adjudication that, the Indemnitee has not met the applicable standard for indemnification set forth in Sections 3.07(c) and 3.07(d). Neither the failure of the Company (including its Board of Managers, independent legal counsel, or its Members) to have made a determination prior to the commencement of such suit that indemnification of the Indemnitee is proper in the circumstances because the Indemnitee has met the standard of conduct for entitlement to indemnification, nor an actual determination by the Company (including its Board of Managers, independent legal counsel, or its Members) that the Indemnitee has not met the standard of conduct for entitlement to indemnification, shall create a presumption that the Indemnitee has not met such standard of conduct or, in the case of such a suit brought by the Indemnitee, be a defense to such suit. In any suit brought by the Indemnitee to enforce a right to indemnification or to an advancement of expenses hereunder, or brought by the Company to recover an advancement of expenses pursuant to the terms of an undertaking, the burden of proving that the Indemnitee is not entitled to be indemnified, or to such advancement of expenses, under this Section 3.07 or otherwise shall be on the Company. The termination of a proceeding by judgment, order, settlement, conviction, or upon a plea of  nolo contendere  or its equivalent, shall not of itself create a presumption that a Member, Manager or officer acted in such a manner as to make him or her ineligible for indemnification.
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(f)   The rights to indemnification and to the advancement of expenses conferred in this Section 3.07 shall not be exclusive of any other right which any Person may have or hereafter acquire under any statute, this Agreement, any other agreement, any vote of Managers or otherwise. However, no person shall be entitled to indemnification by the Company by virtue of the fact that such person is actually indemnified by another entity, including an insurer.
 
(g)   The Company may maintain insurance, at its expense, to protect itself and any Member, Manager, director, officer, employee or agent of the Company or another limited liability company, corporation, partnership, joint venture, trust or other enterprise against any expense, liability or loss, whether or not the Company would have the power to indemnify such Person against such expense, liability or loss under the Delaware Act.
 
(h)    The Company shall from time to time enter into indemnification agreements with Managers and officers in substantially the form attached hereto as Exhibit C.
 
(i)      The Company may, to the extent authorized from time to time by the Board of Managers, grant rights to indemnification and to the advancement of expenses to any person or entity not mandatorily entitled to indemnification under this Section 3.07 and grant rights to indemnification and to the advancement of expenses in addition to those granted in this Section 3.07 to any person or entity mandatorily entitled to indemnification under this Section 3.07, in each case as long as such person or entity has met the standard of conduct set forth in the first sentence of Section 3.07(b).
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ARTICLE IV

Governance
 
 
SECTION 4.01.   Board of Managers. (a) The Company shall have a board of managers (the “Board of Managers ”). The Members hereby designate the Board of Managers as the managers (within the meaning of the Delaware Act) of the Company, with exclusive rights and responsibilities to direct the business of the Company. The Board of Managers shall have the power to do any and all acts necessary or convenient to or for the furtherance of the purposes described herein, including all powers, statutory or otherwise, possessed by managers under the laws of the State of Delaware.
 
(b)   The Board of Managers shall be comprised of [●] members (each, a “Manager”). As of the date of this Agreement, the Managers are [●]. Thereafter, each of the Managers shall be designated and removed at any time by the holders of Membership Interests (voting or consenting in accordance with Section 3.06(a)). A Manager shall hold office until his or her successor is designated or until his or her earlier death, resignation or removal.
 
(c)   Any Manager may attend a meeting of the Board of Managers in person, by telephone or any other electronic communication device. At any meeting of the Board of Managers, the presence, in person or by proxy, of a majority of the Managers shall constitute a quorum. A Manager entitled to vote at any meeting of the Board of Managers may authorize another Person, including another Manager, to act in place of that Manager by proxy. The Board of Managers may act by written consent in lieu of a meeting in accordance with Section 18-404 of the Delaware Act.
 
(d)    At any meeting of the Board of Managers, any action taken by the Board of Managers shall require the approval of a majority of the Managers present, in person or by proxy, at such meeting. Each Manager shall be entitled to one vote.
 
SECTION 4.02.   Officers. The officers of the Company as of the date of this Agreement shall continue to act in such capacity. Thereafter, the Board of Managers may from time to time appoint (and subsequently remove) individuals to act on behalf of the Company as “officers” or “agents” of the Company within the meaning of Section 18-407 of the Delaware Act to conduct the day-to-day management of the Company with such general or specific authority as the Board of Managers may specify.
 
SECTION 4.03.   Matters Requiring Morrison Consent. For so long as Morrison Parties hold in aggregate at least 150,000 Series A Preferred Membership Interests (excluding, for the avoidance of doubt, any Series A Preferred Membership Interests previously converted to Common Membership Interests), none of the following actions shall be taken by the Board of Managers, the Company or any Subsidiary of the Company (whether by merger, consolidation, reorganization or otherwise) without prior Morrison Consent:
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(a)   declaring, paying or making any Distributions by the Company to Members, other than Distributions to Members expressly contemplated by Section 7.02 of this Agreement (including any Distribution upon liquidation pursuant to Section 9.03);
 
(b)   the Company, on the one hand, and any Member or Affiliate of a Member or a Permitted Holder, on the other hand, entering into any material agreement or other material transaction except (i) as contemplated in connection with the Company Formation Transactions (including ongoing commercial relationships (so long as in compliance with the Separation Principles (as defined in the Investment Agreement)), (ii) for Distributions by the Company to Members in accordance with this Agreement, (iii) for issuances of Equity Securities by the Company in accordance with this Agreement, (iv) subject to the rights of holders of Series A Preferred Membership Interests under Section 5.03, for any investment in Common Membership Interests of the Company by Barnes&Noble (or any of its Affiliates, officers, directors or any Permitted Holder) at a New Issuance Valuation not less than the greater of (A) $1,500,000,000 and (B) the highest New Issuance Valuation in respect of an issuance of Additional Membership Interests issued to any third-party purchaser (other than a Morrison Party), (v) any Equity Incentive Reimbursement Issuances, (vi) for trade receivables and payables arising out of the transactions described in clause (i) hereof and (vii) compensation arrangements (including equity incentive compensation) with officers and employees of the Company and its Subsidiaries;  provided  that Morrison Consent with respect to matters described in this Section 4.03(b) which are entered into in the ordinary course of the business of the Company (other than equity issuances described in clause (iv) hereof) shall not be unreasonably withheld, conditioned or delayed and that such Morrison Consent shall be deemed given if Morrison Parties entitled to give such Morrison Consent have not responded to a request for such consent by the close of business on the 10th Business Day following the date of such request.
 
(c)   any amendment to, or waiver of, any provision of this Agreement or the organizational documents of the Company’s Subsidiaries, or, subject to Section 9.01, any change of legal form of the Company, if such amendment, waiver or change would adversely affect the rights or preferences of, or the restrictions provided for the benefit of, Members holding the Series A Preferred Membership Interests (excluding any amendment to the extent necessary to effect the creation or issuance of Equity Interests permitted to be issued under this Agreement);
 
(d)   any voluntary bankruptcy filing, dissolution, liquidation or winding up of the Company or any of its respective direct or indirect Subsidiaries;
 
(e)   subject to Section 9.01, any authorization, designation or issuance of (i) Senior Equity Interests; or (ii) Parity Equity Interests having a liquidation preference in an amount in excess of $250,000,000 in aggregate;
 
(f)   the redemption, purchase or acquisition of any (x) equity securities of the Company or any Subsidiary of the Company which are held by a person other than a Subsidiary of the Company or (y) any options, warrants or other rights to acquire such securities, other than: (A) redemptions, purchases or other acquisitions of shares of such securities in connection with any employment contract, benefit plan or other similar arrangement with or for the benefit of employees, officers, directors or consultants; (B) as a result of an exchange or conversion of any class or series of such securities, for any other class or series of such securities; (C) the purchase of fractional interests in shares of such securities pursuant to the conversion or exchange provisions of such security or the security being converted or exchanged; or (D) distributions of such securities or rights to purchase such securities (subject to the other restrictions set forth in this Agreement);
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(g)   the incurrence by the Company or any of its Subsidiaries of indebtedness for borrowed money, other than (i) trade debt incurred in the ordinary course of business, (ii) indebtedness incurred under a revolving credit facility in the ordinary course of business to fund working capital and (iii) other indebtedness for borrowed money in an outstanding principal amount not in excess of $1,000,000,000;  provided  that the Company may incur indebtedness for borrowed money without the prior consent of Morrison Parties entitled to give such Morrison Consent if the Company in writing first offered Microsoft Corporation by written notice the opportunity to provide such indebtedness to the Company and Microsoft Corporation has elected not to provide such indebtedness to the Company or has not responded to such offer by the close of business on the 10th Business Day following the date of such offer; or
 
(h)   (i) the distribution (by way of dividend, share distribution, exchange, redemption, recapitalization or similar transaction) of securities of any entity holding a significant portion of the assets and business of a Major Division, including by way of spin-off, split-off or other distribution transaction; or (ii) the sale, transfer, lease or other disposition of all or substantially all of the assets constituting a Major Division, in each case other than a distribution, sale, transfer, lease or other disposition that constitutes a Change of Control or is a transaction pursuant to Section 9.01.
 
SECTION 4.04.   Successor Covenants. Upon the occurrence of an event described in Section 9.01 (and, in the case of covenants set forth in Section 4.03, so long as Morrison Parties hold in aggregate at least 150,000 shares of Preferred Stock (excluding, for the avoidance of doubt, any Preferred Stock converted to Company Common Stock)), the covenants set forth in Section 4.03 and the restrictions on transfer set forth in Section 8.01, 8.02 and 8.04 shall be included in any certificate of incorporation (or equivalent governing documents) of an Issuer as terms of Preferred Stock with respect to Morrison Parties and each other as a holder thereof and shall in any event continue to be in effect with the same terms set forth in Section 4.03 except with such modifications as are necessary for such covenants to apply to the Issuer with the same effect that such covenants apply to the Company and such restrictions apply to holders of the Series A Preferred Membership Interests (the “ Successor Covenants ”).
 
SECTION 4.05.   Termination. Sections 4.03(a), (b), (d), (f), (g) and (h), or the corresponding provisions of the Successor Covenants, shall terminate immediately prior to the earlier to occur of an Initial Public Offering and a Qualified Distribution.
 
SECTION 4.06.   Equity Incentive Reimbursement Issuances. Any reimbursement by NewCo of the cost of equity compensation of NewCo employees in the form of Barnes&Noble equity awards shall be required to take the form of Equity Incentive Reimbursement Issuances.
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ARTICLE V

Capital Contributions; New Issuances; Preemptive Rights
 
 
SECTION 5.01.   Capital Contributions. Pursuant to the Company Formation Transactions, on or prior to the date hereof, the Initial Member will have made an initial Capital Contribution to the Company in exchange for the issuance by the Company of Membership Interests to the Beckett Member as set forth on Schedule A. Pursuant to the Investment Agreement, on or prior to the date hereof, Morrison will have made a Capital Contribution to the Company in exchange for the issuance by the Company of Membership Interests as set forth on Schedule A.
 
SECTION 5.02.   New Issuances of Equity Capital. Subject to the terms of this Agreement (including Section 4.03 and 5.03), the Board of Managers may determine the form, timing and terms of any new issuance of Membership Interests of the Company to any Person, or any sale or granting of options to purchase Membership Interests of the Company, and will notify the Members of such decision. Any such Person subscribing to any issuance of Membership Interests or exercising any option to purchase Membership Interests shall be required to become a party to this Agreement as a Member, and shall have all the rights and obligations of a Member hereunder, by executing a Joinder Agreement in the form of Exhibit A or in such other form that is satisfactory to the Board of Managers.
 
SECTION 5.03.   Preemptive Rights. (a) At any time after the date hereof that the Company proposes to issue or sell any Equity Interests to any Person (including any Member) (other than: (i) in connection with any Initial Public Offering or Qualified Distribution, (ii) pursuant to any present or future employee, officer or director benefit plan or program of or assumed by the Company or any of its Subsidiaries, (iii) in connection with any merger, consolidation, acquisition for stock, business combination or any similar extraordinary transaction, (iv) the issuance of Common Membership Interests as a dividend or distribution to all or substantially all holders of Common Membership Interests, or a subdivision or combination of Common Membership Interests or a reclassification of (or similar action with respect to) Common Membership Interests into a greater or lesser number of Common Membership Interests) or (v) Equity Incentive Reimbursement Issuances, each holder of Series A Preferred Membership Interests at such time shall be afforded the opportunity to acquire from the Company for the same price (net of any underwriting discounts or sales commissions) and on the same terms as such Equity Interests are proposed to be offered (or, to the extent such Equity Interests are offered for consideration (or the exercise price of which is to be paid in consideration) other than cash, the cash equivalent thereof) an amount of Equity Interests up to the aggregate amount of Equity Interests to be offered or sold (including those to be sold to the holders of Series A Preferred Membership Interests pursuant to this Section 5.03) multiplied by such holder’s Percentage Interest;  provided  that if a holder of Series A Preferred Membership Interests is entitled to and elects to adjust the Conversion Price upon any issuance of Equity Interests pursuant to Section 3.05(b)(i), such holder shall not be entitled to preemptive rights under this Section 5.03 in respect of such issuance.
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(b)   In the event the Company proposes to offer or sell Equity Interests that are subject to this Section 5.03, it shall give each holder of Series A Preferred Membership Interests at such time written notice (a “ Subscription Notice ”) of its intention, describing the type of such Equity Interest, price (or range of prices), anticipated amount of such Equity Interests, timing, and other terms upon which the Company proposes to issue or sell the same, no later than two Business Days after the Company proposes to pursue such issuance or sale. Each such holder shall have 15 Business Days from the date of receipt of a Subscription Notice to notify the Company in writing (a “ Participation Notice ”) that it intends to exercise its rights provided in this Section 5.03 and, the amount of such Equity Interests such holder desires to purchase, up to the maximum amount calculated pursuant to Section 5.03(a). Such Subscription Notice shall constitute a nonbinding indication of interest of the holder of Series A Preferred Membership Interests to purchase the amount of such Equity Interests so specified at the price and other terms set forth in the Company’s notice to it. The failure of a holder of Series A Preferred Membership Interests to respond within such 15-Business Day period shall be deemed to be a waiver of such holder’s rights under this Section 5.03 only with respect to the offering described in the applicable Subscription Notice.
 
(c)   If a holder of Series A Preferred Membership Interests exercises its rights provided in this Section 5.03, the closing of the purchase of the Equity Interests with respect to which such right has been exercised shall take place within 90 days after the giving of notice of such exercise, which period of time shall be extended for a maximum of 180 days in order to comply with applicable laws and regulations (including receipt of any applicable regulatory approvals). The Company and each holder of Series A Preferred Membership Interests exercising its rights under Section 5.03 will use commercially reasonable efforts to secure any regulatory approvals or other consents, and to comply with any law or regulation necessary in connection with the issuance, sale and purchase of, such Equity Interests.
 
(d)   In the event that a holder of Series A Preferred Membership Interests fails to exercise its rights provided in this Section 5.03 within such 10-Business Day period or, if so exercised, a holder of Series A Preferred Membership Interests is unable to consummate such purchase within the time period specified in Section 5.03(c) because of such holder’s failure to obtain any required regulatory consent or approval, the Company shall thereafter be entitled (during the period of 90 days following the conclusion of the applicable period) to sell or enter into an agreement (pursuant to which the sale of the Equity Interests covered thereby shall be consummated, if at all, within 90 days from the date of said agreement) to sell the Equity Interests not elected to be purchased pursuant to this Section 5.03 by such holder or which such holder is unable to purchase because of such failure to obtain any such consent or approval, at a price no less than that offered to the holders of Series A Preferred Membership Interests, and otherwise upon terms no more favorable to the purchasers of such securities than were specified in the Company’s Subscription Notice to the holders of Series A Preferred Membership Interests. Notwithstanding the foregoing, if such sale is subject to the receipt of any regulatory approval or consent or the expiration of any waiting period, the time period during which such sale may be consummated shall be extended until the expiration of 10 Business Days after all such approvals or consents have been obtained or waiting periods expired, but in no event shall such time period exceed 270 days from the date of the applicable agreement with respect to such sale. In the event the Company has not sold the Equity Interests or entered into an agreement to sell the Equity Interests within such 90-day period (or sold and issued Equity Interests in accordance with the foregoing within 90 days from the date of such agreement (as such period may be extended in the manner described above for a period not to exceed 270 days from the date of such agreement), the Company shall not thereafter offer, issue or sell such Equity Interests without first offering such securities to holders of Series A Preferred Membership Interests in the manner provided in this Section 5.03.
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(e)   In the case of the issuance or sale of Equity Interests that are subject to this Section 5.03 for a consideration in whole or in part other than cash, including securities acquired in exchange therefor (other than securities by their terms so exchangeable), the consideration other than cash shall be deemed to be the fair value thereof as determined in good faith by the Board of Managers;  provided ,  however , that such fair value as determined by the Board of Managers shall not exceed the aggregate market price of the securities being offered as of the date the Board authorizes the offering of such securities.
 
(f)   This Section 5.03 shall terminate immediately prior to, and shall not apply to, the earlier to occur of an Initial Public Offering and a Qualified Distribution.

ARTICLE VI

Capital Accounts; Allocations of Profit and Loss; Tax Matters
 
 
SECTION 6.01.   Initial Capital Accounts. (a) The Company shall establish a capital account (a “Capital Account ”) for each Member, which shall be maintained and adjusted as provided in this Article VI. Each Member’s initial Capital Account is set forth on Schedule B.
 
(b)   Adjustments to Capital Accounts. The initial Capital Account of a Member shall be (i) increased by the amount of (A) cash and the fair market value of any property contributed to the Company by such Member (net of liabilities secured by such contributed property that the Company is considered to assume or take subject to) and (B) any Net Income allocated to such Member under Section 6.02 and any other items of income and gain allocated to such Member under Section 6.02; and (ii) decreased by the amount of (A) cash and the fair market value of any property distributed by the Company to such Member (net of liabilities secured by such distributed property that such Member is considered to assume or take subject to) and (B) any Net Loss allocated to such Member under Section 6.02 and any other items of deduction or loss allocated to such Member under Section 6.02.
 
(c)   Revaluations. Upon the occurrence of any event specified in Section 1.704-1(b)(2)(iv)(f) of the Treasury Regulations, the Tax Matters Member shall cause the Capital Accounts to be adjusted in accordance with that Section of the Treasury Regulations to reflect the fair market value of the Company’s assets at the time of such occurrence.
 
 
 
38





 
 
 
 
(d)   Transfers of Interests. If any Membership Interest is Transferred, the transferee shall succeed to the portion of the transferor’s Capital Account attributable to that Membership Interest.
 
(e)   General 704(b) Authority. The foregoing provisions and the other provisions of this Agreement relating to the maintenance of Capital Accounts are intended to comply with the Treasury Regulations under Section 704(b) of the Code and shall be interpreted and applied in a manner consistent with those Treasury Regulations. The Company, after consultation with the Tax Matters Member, is authorized to make reasonable adjustments in the allocation of the income, gain, loss, deduction and credit of the Company to the minimum extent necessary to comply with Section 704(b) of the Code (including any adjustments to any item thereof required as a result of (i) any amendment to the Code or the Treasury Regulations or (ii) the adjustment of any tax item by the Service);  provided ,  however , that no such adjustment shall be made if it would materially change the economic rights and obligations of the Members otherwise set forth in this Agreement.
 
SECTION 6.02.   Allocations of Book Income and Loss. (a) Calculation of Net Income and Net Loss. (i) General. “ Net Income ” or “ Net Loss ”, as appropriate, shall equal, for any taxable period, the taxable income or tax loss of the Company for such period for U.S. Federal income tax purposes, as determined by taking into account any separately stated items, increased by the amount of any tax-exempt income of the Company during such period and decreased by the amount of any expenditures described in Section 705(a)(2)(B) of the Code (taking into account Section 1.704-1(b)(2)(iv)( i ) of the Treasury Regulations) of the Company during such period;  provided ,  however , that Net Income or Net Loss shall be computed excluding any item of income, gain, loss or deduction allocated pursuant to Section 6.02(c) or (d).
 
(ii)   Contributed Property. With respect to any property contributed by a Member to the Company at a time when the property’s adjusted tax basis differs from its fair market value, and with respect to all property of the Company after any adjustment to the Capital Accounts pursuant to Section 6.01(c), Net Income or Net Loss (and the constituent items of income, gain, loss and deduction) shall be computed in accordance with the principles of Section 1.704-1(b)(2)(iv)( g ) of the Treasury Regulations and the “traditional method” of Section 1.704-3(b) of the Treasury Regulations.
 
(iii)   Distributed Property. With respect to any property distributed by the Company to a Member at a time when the property’s adjusted book basis differs from its fair market value, Net Income or Net Loss (and the constituent items of income, gain, loss and deduction) shall be computed in accordance with the principles of Section 1.704-1(b)(2)(iv)( e ) of the Treasury Regulations.
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(b)   General Allocations. (i) Allocations of Net Income. Net Income for any taxable period shall be allocated in the following order and amounts:

(A) First, if any Net Loss shall have been previously allocated to Members pursuant to Section 6.02(b)(ii)(E), to such Members in an amount equal to, and in proportion to, such Net Losses not previously taken into account under this paragraph (A);

(B) Second, if any Net Loss shall have been previously allocated to Members pursuant to Section 6.02(b)(ii)(D), to such Members in an amount equal to, and in proportion to, such Net Losses not previously taken into account under this paragraph (B);

(C) Third, if any Net Loss shall have been previously allocated to Members holding Series A Preferred Membership Interests pursuant to Section 6.02(b)(ii)(C), to such Members in an amount equal to, and in proportion to, such Net Losses not previously taken into account under this paragraph (C);

(D) Fourth, if any Net Loss shall have been previously allocated to Members holding Common Membership Interests pursuant to Section 6.02(b)(ii)(B), to such Members in an amount equal to, and in proportion to, such Net Losses not previously taken into account under this paragraph (D);

(E) Fifth, to the Members in proportion to their Percentage Interests.

(ii)   Allocations of Net Loss. Net Loss for any taxable period shall be allocated in the following order and amounts:

(A)   First, if any Net Income shall have been previously allocated to Members under Section 6.02(b)(i)(E), to such Members in an amount equal to, and in proportion to, such Net Income not previously taken into account under this paragraph (A);

(B)   Second, to the Members holding the Common Membership Interests, in proportion to their respective Percentage Interests;  provided ,  however , that Net Loss shall not be allocated to any Member under this paragraph (B) to the extent such allocation would cause (or increase) an Adjusted Capital Account Deficit for such Member, and any Net Loss not allocated to any such Member by operation of this proviso shall be allocated to the other Members holding Common Membership Interests, in proportion to their respective Percentage Interests and consistent with the principles of this paragraph (B) until the Adjusted Capital Account Balance of each Member holding Common Membership Interests equals zero;

(C)   Third, to the Members holding Series A Preferred Membership Interests, in proportion to their respective Percentage Interests;  provided ,  however , that Net Loss shall not be allocated to any Member under this paragraph (C) to the extent such allocation would cause (or increase) an Adjusted Capital Account Deficit for such member, and any Net Loss not allocated to any such Member by operation of this proviso shall be allocated to the other Members holding Series A Preferred Membership Interests, in proportion to their respective Percentage Interests and consistent with the principles of this paragraph (C) until the Adjusted Capital Account Balance of each Member holding Series A Preferred Membership Interests equals zero;
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(D)   Fourth, to the Members to the extent, and in the proportion that, such Members bear the economic risk of loss for any liabilities of the Company within the meaning of the Treasury Regulations promulgated under Section 752 of the Code, excluding liabilities described in Section 1.752-2(c) of the Treasury Regulations; and

(E)   Fifth, to the Members in proportion to their Percentage Interests.
 
 
(c)   Regulatory Allocations. Notwithstanding anything to the contrary in Section 6.02(b), the Company shall make allocations of items of income, gain, loss or deduction of the Company as set forth in paragraphs (i), (ii) and (iii) of this Section 6.02(c) (the “ Regulatory Allocations ”).
 
(i)   Minimum Gain Chargeback. Items of income and gain shall be allocated among the Members at such times and in such amounts as necessary to satisfy the minimum gain chargeback requirements of Sections 1.704-2(f) and 1.704-2(i)(4) of the Treasury Regulations.
 
(ii)   Allocation of Deductions Attributable to Member Nonrecourse Liabilities. Any nonrecourse deductions attributable to a Member Nonrecourse Liability shall be allocated among the Members that bear the economic risk of loss for that liability in accordance with the ratios in which such Members share such economic risk of loss and in a manner consistent with the requirements of Sections 1.704-2(c), 1.704-2(i)(2) and 1.704-2(j)(1) of the Treasury Regulations.
 
(iii)   Qualified Income Offset. The Company shall specially allocate items of income and gain when and to the extent required to satisfy the “qualified income offset” requirement Section 1.704-1(b)(2)(ii)( d ) of the Treasury Regulations.
 
(iv)   Offsetting Allocations. If a Regulatory Allocation is made to a Member, to the extent possible, such Member shall be allocated items of income, gain, loss and deduction of the Company so that the Regulatory Allocations, taken together with such other allocations, shall have the same effect on such Member as if the Regulatory Allocations had not been made. In exercising its discretion to allocate items under this Section 6.02(c)(iv), the Company shall take into account future Regulatory Allocations under Section 6.02(c)(i) that, although not yet made, are likely to offset other Regulatory Allocations previously made under Section 6.02(c)(ii).
 
(d)   Additional Allocations. (i) Notwithstanding anything to the contrary in this Agreement, Net Loss (or, if necessary, individual items of deduction or loss) shall be allocated to Morrison, or in the case when Morrison has Transferred its interests to a Morrison Party pursuant to Section 8.04, to such Morrison Party, in an amount equal to the aggregate operational cost expenses paid by Morrison (or any of its Affiliates) to the Company pursuant to Section 7.4 of the Commercial Agreement. In addition, the operational cost expenses paid by Morrison (or any of its Affiliates) to the Company pursuant to Section 7.4 of the Commercial Agreement shall be treated as contributions to the Company by Morrison, or in the case when Morrison has Transferred its interests to a Morrison Party pursuant to Section 8.04, by such Morrison Party, for purposes of Section 6.01(b)(i)(A).
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(ii)    Except as provided in Section 6.02(c), and notwithstanding Section 6.02(b), for the taxable period in which a liquidation of the Company occurs, all items of income, gain, deduction or loss of the Company for such taxable period shall be allocated such that the balance in each Member’s Capital Account as of the date of liquidation equals, as nearly as possible, the amount to be distributed to that Member pursuant to Section 7.03. 
 
(iii)   Except as provided in Section 6.02(c), and notwithstanding Section 6.02(b), in the case of a Change of Control Sale, all items of income, gain, deduction or loss of the Company shall be allocated such that the balance of the selling Member’s Capital Account as of the date of the Change of Control Sale equals, as nearly as possible, the Change of Control Payment. In the case of a Partial Sale, the selling Member’s Capital Account shall be bifurcated based on the percentage of the selling Member’s Interests sold in the Partial Sale, and all items of income, gain, deduction or loss of the Company shall be allocated such that such percentage of the selling Member’s Capital Account equals, as nearly as possible, the Change of Control Payment. In addition, the Change of Control Payment received by a selling Member in a Partial Sale shall be treated as a distribution for purposes of Section 6.01(b)(ii)(A).
 
SECTION 6.03.   Allocations of Taxable Income and Loss. The Company’s ordinary income and losses, capital gains and losses, and other tax items as determined for U.S. Federal income tax purposes (and each item of income, gain, deduction and loss entering into the computation thereof) shall be allocated among the Members in the same proportions as the corresponding “book” items are allocated under Section 6.02. Notwithstanding the foregoing sentence, U.S. Federal income tax items relating to any property contributed or deemed contributed (including in connection with a revaluation under Section 6.01(c)) by a Member to the Company shall be allocated among the Members in accordance with Section 704(c) of the Code and the “traditional method” of Section 1.704-3(b) of the Treasury Regulations, as applicable, to take into account any difference between the fair market value and the tax basis of such property as of the date of such contribution (or deemed contribution). Items described in this Section 6.03 shall neither be credited nor charged to Capital Accounts.
 
SECTION 6.04.   Excess Nonrecourse Liabilities. The “excess nonrecourse liabilities” (as defined in Section 1.752-3(a)(3) of the Treasury Regulations) of the Company shall be allocated among the Members in proportion to their Percentage Interests.
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SECTION 6.05.   Allocations in Respect of Transferred Membership Interests. If any Membership Interests are Transferred during a taxable period, the tax items attributable to those Membership Interests for that year shall be allocated between the transferor and transferee based upon the number of days each such Person holds those Membership Interests during the period or in any other manner that is permitted under Section 706 of the Code, agreed by the transferor and transferee, and approved by the Tax Matters Member.
 
SECTION 6.06.   Elections. Except as otherwise expressly provided herein (including Section 6.10), all elections required or permitted to be made by the Company under applicable tax law, and all decisions with respect to the calculation of its income or loss under applicable tax law, shall be made in such manner as may be determined by the Tax Matters Member; provided  that (i) the Company shall make the election described in Section 754 of the Code at the request of any Member and (ii) subject to the final sentence of Section 6.10, the Company shall not make any other tax election that would be materially adverse to Morrison without prior Morrison Consent, which consent shall not be unreasonably withheld, conditioned or delayed.
 
SECTION 6.07.   Fiscal Year. The fiscal year of the Company for accounting purposes shall be each year ending on the Saturday closest to the last day of April. The taxable year of the Company shall be the taxable year of the Beckett Member.
 
SECTION 6.08.   Withholding. Notwithstanding anything contrary herein, the Company and the Tax Matters Member are authorized to take any and all actions that they determine to be necessary or appropriate to ensure that the Company satisfies any and all withholding and tax payment obligations under applicable law. Without limiting the generality of the foregoing, the Tax Matters Member may cause the Company to withhold any amount that it determines is required to be withheld or paid from any amounts otherwise distributable to any Member hereunder and any such withheld amount shall be deemed to have been distributed to such Member for purposes of this Agreement. In the event that the Tax Matters Member causes the Company to withhold or pay tax in respect of any Member for any period in excess of the amount otherwise distributable to such Member for such period, such excess shall be treated as a recourse loan to such Member that shall bear interest at a variable rate equal to the Prime Rate and shall be payable by such Member to the Company on demand.
 
SECTION 6.09.   Tax Matters Member. With respect to any taxable period, Barnes&Noble shall act as the “tax matters partner” (the “ Tax Matters Member ”) of the Company within the meaning of Section 6231(a)(7) of the Code and in any similar capacity under applicable state, local or foreign tax law. All reasonable out-of-pocket expenses incurred by the Tax Matters Member while acting in such capacity shall be paid or reimbursed by the Company. Barnes&Noble may resign as the Tax Matters Member, in which case it shall be replaced by a Person chosen by the Members, voting as a single class, to serve as the Tax Matters Member. The Tax Matters Member shall keep the other Members reasonably informed as to any material tax inquiries, examinations or proceedings relating to the Company and shall submit to the other Members, for their review and comment, any settlement or compromise offer with respect to any material disputed item of income, gain, loss, deduction or credit of the Company. The Tax Matters Member shall not settle or contest a dispute with respect to any material item of income, gain, loss, deduction or credit of the Company in a forum which will require a Member to pay any material amount of tax liabilities associated with such dispute before the final resolution of such dispute without the written consent of such Member, which shall not be unreasonably withheld, conditioned or delayed.
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SECTION 6.10.   Partnership Status. It is the intent of the Company and the Members that the Company be classified as a partnership for U.S. Federal, state and local tax purposes, and neither the Company nor any Member shall file any tax return, make any election or take any other action or position inconsistent with that intention. With respect to any Subsidiary of the Company that is organized under the laws of the United States or any state thereof, neither the Company nor such Subsidiary shall take any action that would result in such Subsidiary becoming an association taxable as a corporation for U.S. Federal income tax purposes. Notwithstanding the preceding two sentences, no action that would be prohibited by either of such two sentences shall be prohibited if the action is in connection with an Initial Public Offering or a Qualified Distribution.
 
SECTION 6.11.   Restoration of Negative Capital Account; Return of Capital. (a) A Member with a negative balance in its Capital Account shall have no obligation to the Company to restore such negative balance.
 
(b)   No Member shall be entitled to withdraw any part of its Capital Contributions or demand distributions of any amount in its Capital Account, to receive interest on its Capital Contributions or Capital Account or to receive any distributions from the Company, except as expressly provided herein or as required under the Delaware Act as then in effect and which requirement the Members may not waive. No Member shall be entitled to the return of any part of its Capital Contribution. No Member shall be liable for the return of the Capital Contributions (or any portion thereof) of any other Member.
 
SECTION 6.12.   Tax Information. The Company shall timely cause to be prepared all U.S. Federal, state, local and foreign tax returns (including information returns) required to be filed by the Company and its Subsidiaries and, after review and approval of such tax returns by the Tax Matters Member, shall cause such tax returns to be timely filed. Upon the reasonable request of any Member, the Company shall provide such Member with access to such tax returns that have been so filed. With respect to each taxable period of the Company, no later than 30 days before the due date for the Company’s U.S. Federal income tax return for that year (taking into account any applicable extensions), the Company shall send to each Member a copy of such Member’s U.S. Internal Revenue Service Schedule K-1 with respect to such tax return. The Company shall provide to each Member such information with respect to the operations of the Company and its Subsidiaries as is reasonably requested by such Member to file any required U.S. Federal, state, local and foreign tax returns of such Member or its Affiliates.
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ARTICLE VII

Distributions; Liquidation Events; Redemption
 
 
 
SECTION 7.01.   Distributions. Subject to Sections 4.03(a) and 7.03 and Sections 18-607 and 18-804 of the Delaware Act and other applicable law, the Board of Managers may declare Distributions to the Members in proportion to their Percentage Interests, at such times as it deems appropriate, in its sole discretion.
 
SECTION 7.02.   Tax Distributions. (a) Notwithstanding Section 7.01, if the Company has net taxable income for U.S. Federal income tax purposes for any taxable period, the Company shall determine the Unfunded Taxes, if any, of each Member. “ Unfunded Taxes ” of any Member shall equal the excess of (i) the product of (A) the highest marginal U.S. Federal statutory income tax rate applicable to corporations plus three percent and (B) the excess, if any, of (1) the aggregate net taxable income allocated to such Member in the current and all preceding taxable periods over (2) the aggregate net taxable loss allocated to such Member in all preceding taxable periods over (ii) all cash Distributions to such Member in the current and all preceding taxable periods.
 
(b)   The Company shall identify the Member with the highest amount of Unfunded Taxes. The Company shall distribute to such Member an amount equal to its Unfunded Taxes and shall distribute to each other Member an amount such that all distributions made under this Section 7.02(b) are to the Members in proportion to their Percentage Interests.
 
(c)   Distributions under Section 7.02(b), if any, shall be made to the Members within 45 days after the end of the applicable taxable period of the Company.
 
(d)   Any amounts distributed to a Member pursuant to Section 7.02(b) shall reduce, on a dollar-for-dollar basis until fully recovered, the amount of any Distribution to which such Member is otherwise entitled under this Agreement.
 
SECTION 7.03.   Liquidation Events. (a) In the event of a Liquidation Event, the holders of Series A Preferred Membership Interests shall be entitled, out of assets legally available therefor (subject to creditors’ reserves for payments to creditors in accordance with Section 9.03(b)), before any distribution or payment out of the assets of the Company may be made to or set aside for the holders of any Junior Equity Interests, and subject to the rights of the holders of any Senior Equity Interests and Parity Equity Interests upon liquidation and the rights of the Company’s creditors, to receive in full a liquidating distribution in an amount equal to $1,000 (together with any Distribution to which a Series A Preferred Membership Interest is entitled under Section 7.01 which has not yet been paid) for each Series A Preferred Membership Interest of such holder then outstanding (such amount, the “ Liquidation Preference ”). The holders of Series A Preferred Membership Interests shall not be entitled to any further payments with respect to any Membership Interests in the event of any such Liquidation Event, other than what is expressly provided for in this Section 7.03;  provided ,  however , that in the event of a Liquidation Event involving Barnes&Noble, each holder of Series A Preferred Membership Interests may elect with respect to each Series A Preferred Membership Interest to receive the Liquidation Preference or continue to hold such Series A Preferred Membership Interest.
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(b)   If the assets of the Company are not sufficient to pay in full the aggregate liquidating distributions required to be paid pursuant to Section 7.03(a) to the holders of Series A Preferred Membership Interests and all holders of Parity Equity Interests having  pari passu  rights as to liquidation, the amounts distributed to the holders of Series A Preferred Membership Interests and all such Parity Equity Interests shall be paid pro rata in accordance with the respective aggregate liquidating distributions to which they would otherwise be entitled.
 
(c)   Following the distribution to holders of Series A Preferred Membership Interests described in Section 7.03(a), the Board of Managers pursuant to Section 9.03 will distribute any remaining proceeds of the liquidation of the Company to holders of Junior Equity Interests in proportion to their Percentage Interests (including Members holding Common Membership Interests).
 
SECTION 7.04.   Change of Control Sale. (a) In the event of a Change of Control, the Company shall provide notice of the Change of Control to each holder of Series A Preferred Membership Interests on the effective date of the Change of Control (the “ Change of Control Effective Date ”), and each holder of outstanding Series A Preferred Membership Interests shall have the option, during the period beginning on the Change of Control Effective Date and ending on the date that is 30 Business Days after the Change of Control Effective Date, to require the Company to purchase (a “ Change of Control Sale ”), out of funds legally available therefor (subject to creditors’ reserves for payments to creditors in accordance with 9.03(b)), before any distribution or payments may be made to or set aside for the holders of any Junior Equity Interests, any or all of its Series A Preferred Membership Interests at a purchase price per Series A Preferred Membership Interest, payable in cash, equal to the greater of (i) 101% multiplied by the Liquidation Preference and (ii) the amount which would have been received by such holder per Series A Preferred Membership Interest if the Series A Preferred Membership Interests of such holder then outstanding had been converted into Common Membership Interests pursuant to Section 3.04 immediately prior to such Change of Control (a “ Change of Control Payment ”).
 
(b)   Change of Control Sale Procedure. To exercise a Change of Control Sale option, a holder of Series A Preferred Membership Interests must, no later than 5:00 p.m. New York City time, on the date by which such option must be exercised surrender to the Company (or the Company’s duly appointed agent), the certificates representing the Series A Preferred Membership Interests to be sold and indicate that it is exercising its Change of Control Sale option.
 
(c)   Delivery upon Change of Control Sale. Upon a Change of Control Sale, the Company shall deliver or cause to be delivered by mail or wire transfer to each holder exercising a Change of Control Sale option the Change of Control Payment with respect to each Series A Preferred Membership Interests surrendered.
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(d)   Unsold Series A Preferred Membership Interests. If a holder of Series A Preferred Membership Interests does not elect to exercise the Change of Control Sale option pursuant to this Section 7.04 with respect to all of its Series A Preferred Membership Interests, the Series A Preferred Membership Interests held by it and not surrendered for settlement will remain outstanding until otherwise subsequently converted, redeemed, reclassified or canceled.
 
(e)   Partial Exercise of Change of Control Sale. In the event of a Partial Sale, upon such Partial Sale, the Company shall countersign and deliver to such selling Member, at the expense of the Company, a certificate evidencing the Series A Preferred Membership Interests held by such selling Member as to which a Partial Sale was not effected.
 
SECTION 7.05.   Redemption. (a) Redemption at the Option of Series A Preferred Membership Interests. (i) If there is (A) a termination of the Commercial Agreement based on a NewCo Material Default (as defined therein) or (B) a termination of the Patent Settlement and License Agreement under Section 5.2(a) thereof based on a refusal to pay royalty payments due thereunder which also constitutes a NewCo Material Default (as such term is defined in the Commercial Agreement) by the Company under the Commercial Agreement that would entitle Microsoft Corporation to terminate the Commercial Agreement, the Morrison Party or Morrison Parties then holding a majority of Membership Interests held by Morrison Parties may elect to require the Company to redeem the outstanding Series A Preferred Membership Interests held by Morrison Parties for cash at a price equal to the greater of (x) 101% multiplied by the Liquidation Preference and (y) the amount which would have been received by such holder per Series A Preferred Membership Interest if the Series A Preferred Membership Interests of such holder then outstanding had been converted into Common Membership Interests pursuant to Section 3.04 immediately prior to the occurrence of the event triggering the right to elect redemption (the “ Redemption Amount ”);  provided  that if such cash redemption is not permitted by the terms of the agreements governing the Company’s or Barnes&Noble’s third-party indebtedness for borrowed money then in effect, any such election may instead, at the option of such Morrison Party or Morrison Parties entitled to such election, require the Company to redeem all the Series A Preferred Membership Interests for an amount of Common Membership Interests with a Fair Market Value equal to the Redemption Amount.

(ii)   Barnes&Noble hereby agrees that during the period ending on the earlier of (A) the 12-month anniversary of the Launch Date or (B) the date of the earlier to occur of an Initial Public Offering and a Qualified Distribution, upon such election during such period to require the Company to redeem the Series A Preferred Membership Interests pursuant to Section 7.05(a)(i), Barnes&Noble shall take all action necessary (which may include providing additional funds to the Company) to cause the Company to effect any redemption required pursuant to Section 7.05(a).

(iii)   To elect pursuant to this Section 7.05(a) to require the Company to redeem the outstanding Series A Preferred Membership Interests held by the Morrison Party or Morrison Parties entitled to such election shall deliver written notice (a “ Morrison Notice of Redemption ”) to the Company on a date no later than 20 Business Days following the date of the event giving rise to such right of redemption, stating that it wishes to redeem its Series A Preferred Membership Interests pursuant to this Section 7.05(a) and describing the basis for such right of redemption under this Section 7.05(a). The Company shall thereafter promptly notify the Morrison Parties of the date on which such redemption is to occur (the “ Morrison Optional Redemption Date ”), such Morrison Optional Redemption Date falling no more than five months after the receipt by the Company of the Morrison Notice of Redemption. No later than 5:00 p.m. New York City time on the Morrison Optional Redemption Date applicable to such redemption, the relevant Morrison Parties shall surrender to the Company certificates representing all Series A Preferred Membership Interests owned by the Morrison Parties in exchange for payment by the Company to the Morrison Parties of the Redemption Amount. Promptly after such redemption, an officer of the Company will amend Schedule A hereto to reflect the redemption and will deliver a certificate to each Member stating that such redemption has been effected, together with an amended copy of Schedule A hereto. Effective immediately prior to the close of business on the Morrison Optional Redemption Date applicable to such redemption, such Series A Preferred Membership Interests shall cease to be outstanding. Such Series A Preferred Membership Interests redeemed in accordance with this Section 7.05 shall be retired promptly after the acquisition by the Company thereof, and the certificates representing any such Series A Preferred Membership Interests surrendered to the Company shall be canceled.
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(b)   Redemption at the Option of the Company. (i) The Company shall have the right at any time after the fifth anniversary of the Launch Date to redeem all but not less than all of the Series A Preferred Membership Interests (but not any Common Membership Interests issued upon the conversion of the Series A Preferred Membership Interests, including upon a conversion following notice of redemption but prior to the redemption being effected) at a price equal to the Redemption Amount.

         (ii)   Redemption Procedure. In order to effect a redemption at the option of the Company pursuant to this Section 7.05(b), the Company shall provide notice of such redemption to each holder of Series A Preferred Membership Interests (a “ Company Notice of Redemption ”). The redemption date applicable to such redemption, and selected by the Company (the “ Company Optional Redemption Date ”), shall be no less than 30 days and no greater than 60 days after the date on which the Company delivers the Company Notice of Redemption to holders of the Series A Preferred Membership Interests. In addition to any information required by applicable law or regulation, the Company Notice of Redemption shall state, as appropriate:
 
 
	 
	    (A) the Company Optional Redemption Date;

	 
	 

	 
	    (B) the redemption price; and

	 
	 

	 
	    (C) the instructions each holder of Series A Preferred Membership Interests must follow with respect to the redemption, including the method for surrendering the certificates for the Series A Preferred Membership Interests to be redeemed for payment of the redemption price.
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(c)   Effectiveness of Redemption. In the case of a redemption pursuant to Section 7.05(b), if the Company Notice of Redemption has been duly given, and if on or after the date that is no more than 30 calendar days prior to the Company Optional Redemption Date applicable to such redemption all funds necessary for such redemption have been deposited by the Company in trust for the benefit of the applicable holders of Series A Preferred Membership Interests with a bank or trust company doing business in the Borough of Manhattan, The City of New York, and having a capital and surplus of at least $500,000,000 and selected by the Company, so as to be and continue to be available solely therefor, then, notwithstanding that any certificate for any Series A Preferred Membership Interest so called for redemption has not been surrendered, on and after the Company Optional Redemption Date, all Series A Preferred Membership Interests so called for redemption shall no longer be deemed outstanding and all rights with respect to such Series A Preferred Membership Interests shall forthwith on such Company Optional Redemption Date applicable to such redemption cease and be terminated, except for the right of the holders thereof to receive the amount payable on such redemption from such bank or trust company, without interest. Any funds unclaimed at the end of three years from the Company Optional Redemption Date applicable to such redemption shall, to the extent permitted by law, be released to the Company, after which time holders of the Series A Preferred Membership Interests so called for redemption shall look only to the Company for payment of the redemption price of such Series A Preferred Membership Interests.
 
SECTION 7.06.   Morrison Put. (a) If on the date following the fifth anniversary of the Launch Date, the Company has not completed an Initial Public Offering or Qualified Distribution, the Morrison Party or Morrison Parties then holding a majority of Membership Interests held by Morrison Parties shall have the right by written notice to the Company to elect to require the Company to purchase their Series A Preferred Membership Interests within five months of delivery of written notice to the Company of such election at a price equal to the fair market value of such Series A Preferred Membership Interests as determined under the appraisal procedures described in Section 7.06(b).
 
(b)   Appraisal Procedures.  Appraisal of the Series A Preferred Membership Interests for purposes of Section 7.06(a) shall be conducted pursuant to the following procedures: (i) each of Microsoft Corporation and the Company shall appoint an independent nationally recognized investment bank or appraiser (each, an “ Appraiser ”), (ii) each Appraiser shall independently make a determination of the fair market value of the Series A Preferred Membership Interests for purposes of the definition of Qualified Distribution or Section 7.06, as the case may be, (iii) (A) if the higher value determined by such Appraisers is no greater than 110% of the lower value determined by such Appraisers, then the fair market value for purposes of this Section 7.06, as the case may be, shall be the average of the two values determined by such Appraisers and (B) otherwise, such Appraisers shall jointly agree on a third independent nationally recognized investment bank or appraiser (the “ Third Appraiser ”), which shall perform its own determination of the fair market value of the Series A Preferred Membership Interests, and the determination of the Appraiser that is the closest to the determination of the Third Appraiser shall be the fair market value of the Series A Preferred Membership Interests.
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ARTICLE VIII

Transfer of Membership Interests; Tag-Along Rights; Drag-Along Rights
 
 
SECTION 8.01.   Transfer of Membership Interests Generally. Except for a Transfer specifically permitted by this Agreement, a Member may not, directly or indirectly, Transfer any Membership Interests held by such Member without the written consent of the other Members;  provided  that a Morrison Party may, directly or indirectly, Transfer any Membership Interests with the written consent of Barnes&Noble and without the need to obtain the written consent of any other Member; provided ,  further , that a transfer of equity interests that results in Morrison ceasing to be a Subsidiary of Microsoft Corporation shall be deemed to be a Transfer of the Membership Interests owned by Morrison. To the fullest extent permitted by applicable law, any purported Transfer of Membership Interests in breach of this Agreement shall be null and void, and neither the Company nor the Members shall recognize the same. Any Member who Transfers or attempts to Transfer any Membership Interests except in compliance herewith shall be liable to, and shall indemnify and hold harmless, the Company and the other Members for all costs, expenses, damages and other liabilities resulting therefrom.
 
SECTION 8.02.   Effect of Permitted Transfer. Any Transfer of a Membership Interest that complies with this Agreement shall be effective to assign the right to become a Member, and, without the need for any action or consent of any other Person, a transferee of such Membership Interest shall automatically be admitted as a Member upon its execution of a Joinder Agreement. As a condition to the Company’s obligation to effect a Transfer permitted hereunder, any transferee of Membership Interests shall be required to become a party to this Agreement as a Member, and shall have all the rights and obligations of a Member hereunder, by executing a Joinder Agreement in the form of Exhibit A or in such other form that is satisfactory to the Board of Managers.
 
SECTION 8.03.   Securities Law Matters. Each Member understands that the Company has not registered the Membership Interests under any United States Federal or state securities or blue sky laws. No Member shall Transfer any Membership Interest at any time if such action would constitute a violation of any United States Federal or state securities or blue sky laws or a breach of the conditions to any exemption from registration of the Membership Interests under any such laws or a breach of any undertaking or agreement of a Member entered into pursuant to such laws or in connection with obtaining an exemption thereunder, and, prior to any Initial Public Offering or Qualified Distribution, the Company shall not Transfer upon its books any Membership Interests unless prior thereto the Company has received (or the Board of Managers has waived in writing the requirement that the Company receive) evidence reasonably satisfactory to the Company that such transaction is in compliance with this Section 8.03. Any certificate representing a Membership Interest shall bear appropriate legends restricting the sale or other Transfer of such Membership Interest in accordance with applicable United States Federal or state securities or blue sky laws and in accordance with the provisions of this Agreement.
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SECTION 8.04.   Transfers by Morrison. (a) Permitted Transfers to Subsidiaries of Microsoft Corporation. A Morrison Party may at any time Transfer all or any part of its Membership Interests to any Person that is Microsoft Corporation or a Subsidiary of Microsoft Corporation;  provided ,  however , that if at any time subsequent to such Transfer any such Subsidiary of Microsoft Corporation ceases to be a Subsidiary of Microsoft Corporation, then such Person shall automatically cease to be a Member and all Membership Interests held by such Person shall be deemed to be automatically Transferred to Microsoft Corporation or such other Person that is a Subsidiary of Microsoft Corporation as may be designated by Microsoft Corporation.
 
(b)   Permitted Transfers after Initial Public Offering or Qualified Distribution and Five Years. Morrison Parties may (i) following the earlier to occur of an Initial Public Offering and a Qualified Distribution, Transfer (A) on or prior to the third anniversary of the Launch Date, not more than 180,000 in aggregate of their Series A Preferred Membership Interests (or Common Membership Interests resulting from the conversion of such number of Series A Preferred Membership Interests) and (B) following the third anniversary of the Launch Date, not more than 240,000 in aggregate of their Series A Preferred Membership Interests (or Common Membership Interests resulting from the conversion of such number of Series A Preferred Membership Interests) and (ii) following the fifth anniversary of the Launch Date, Transfer all or any part of their Membership Interests to any Person.
 
SECTION 8.05.   Transfers by Beckett Entity. Any Beckett Entity may at any time Transfer all or any part of its Membership Interests to any Person.
 
SECTION 8.06.   Tag Along; Drag Along. (a) Tag Along Rights. If a Significant Member (a “Selling Significant Member ”) proposes to transfer any Membership Interests in a Tag Along Sale, any other Significant Member may, at its option, elect to exercise its rights under this Section 8.06(a).

(i)   In the event of a proposed Tag Along Sale, the Selling Significant Member shall deliver to each other Significant Member: (A) a written notice of the terms and conditions of such Tag Along Sale (a “ Tag Along Notice ”) and offer the other Significant Members the opportunity to participate in such Tag Along Sale on the same terms and conditions, subject to the same agreements and for the same consideration, as the Selling Significant Member, (B) the purchase agreement (or similar instrument of transfer), including all attachments and schedules, that is the subject of such Tag Along Sale and (C) a summary of the material terms of any other proposed contemporaneous or related commercial or similar arrangements between the Selling Significant Member (or any Affiliate of the Selling Significant Member, other than the Company and any direct or indirect Subsidiary of the Company) and the proposed transferee in such Tag Along Sale, subject to customary confidentiality agreements.
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(ii)   From the date of the delivery of all of the information described in Section 8.06(a)(i)(B) and (C), until the date that is 15 Business Days thereafter (the “ Tag Along Election Period ”), each other Significant Member shall have the right, exercisable by written notice delivered by any Significant Member exercising its right to participate in the Tag Along Sale (a “ Tag Along Member ”) to the Selling Significant Member within such Tag Along Election Period, to have included in the Tag Along Sale the number of Common Membership Interests as is specified in such notice, and each Tag Along Member shall be required to convert Series A Preferred Membership Interests into the number of Common Membership Interests necessary (along with any Common Membership Interests already held by such Tag Along Member) to meet its Tag Along Portion which conversion may be conditioned on the consummation of the Tag Along Sale;  provided ,  however , that if the aggregate number of Membership Interests proposed to be sold by the Selling Significant Member and any Tag Along Members in the Tag Along Sale exceeds the number of Membership Interests (on an as-converted basis) that can be sold on the terms and conditions set forth in the Tag Along Notice, then only the Tag Along Portion of Membership Interests (on an as-converted basis) held by the Selling Significant Member and each Tag Along Member shall be sold pursuant to the Tag Along Sale. All out-of-pocket costs and expenses incurred by each Tag Along Member in connection with a Tag Along Sale shall be paid by each respective Tag Along Member. In connection with any Tag Along Sale, the closing of the sale of Membership Interests held by any Selling Significant Member and the closing of the sale of Membership Interests held by each Tag Along Member shall each occur on the same date.

(iii   Notwithstanding the foregoing, any Selling Significant Member that delivers a Tag Along Notice pursuant to this Section 8.06(a) may at any time prior to consummation of a Tag Along Sale terminate the proposed sale and the related tag along rights of each Tag Along Member with respect to such proposed sale.
 
 
(b) Drag Along. If one or more Beckett Entities proposes to effect a Drag Along Sale, such Beckett Entities may, at their option, require all other holders of Membership Interests to transfer in such Drag Along Sale their respective Drag Along Portion of the Membership Interests then held by such other holders on the same terms and conditions, subject to the same agreements and for the same consideration, as such Beckett Entities pursuant to the terms of this Section 8.06(b), in each case, subject to Section 7.04.

(i)   In the event of a proposed Drag Along Sale, the Beckett Entities that are parties to such sale (or Barnes&Noble on their behalf) shall provide to each other holder of Membership Interests not later than the 30th day prior to the proposed Drag Along Sale: (A) a written notice of the terms and conditions of such Drag Along Sale (a “ Drag Along Notice ”) together with a statement asserting each such holder’s obligation to participate in such Drag Along Sale on the same terms and conditions, subject to the same agreements and for the same consideration, as such Beckett Entity, (B) the purchase agreement (or similar instrument of transfer), including all attachments and schedules, that is the subject of such Drag Along Sale and (C) a summary of the material terms of any other proposed contemporaneous or related commercial or similar arrangements between any Beckett Entity (or any Affiliate of Barnes&Noble, other than the Company and any direct or indirect Subsidiary of the Company) and the proposed transferee in such Drag Along Sale, subject to customary confidentiality agreements.
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(ii)   Each holder of Membership Interests that receives a Drag Along Notice shall be required to participate in the Drag Along Sale on the terms and conditions set forth in the Drag Along Notice (subject to this Section 8.06(b)(ii)) and, if any such Drag Along Sale involves a merger or consolidation, each holder of Membership Interests that receives a Drag Along Notice with respect to such Drag Along Sale shall be required to vote in favor of or consent in writing to such merger or consolidation;  provided ,  however , that notwithstanding anything to the contrary contained herein, no such holder shall be subject to the provisions of this Section 8.06(b) if in the Drag Along Sale such holder: (A) is required to make any representations or warranties in such Drag Along Sale other than as to such holder’s ownership and authority to sell, free of liens, claims and encumbrances, the Membership Interests proposed to be sold by such holder, and as to the due authorization, execution, delivery and enforceability of the definitive documents entered into by such holder in connection with such Drag Along Sale; (B) is required to be subject to an obligation for indemnification or other liability that (X) relates to the representations, warranties or covenants made by any other holder of Membership Interests and relating to such holder’s ownership of Membership Interests or (Y) is in excess of either (I) the aggregate purchase price that such holder actually receives in such transaction or (II) the obligation for indemnification or other liability applicable to the Beckett Entities in the Drag Along Sale (as appropriately adjusted for the relative portion of the Drag Along Sale that is represented by the Drag Along Portion); or (C) is subject to any obligations that are different and adverse (taking into account the relative positions of any such holder to any Beckett Entities in such transaction) as compared to any Beckett Entities in such transaction or is subject to any non-compete or non-solicit or similar covenant. All out of pocket costs and expenses incurred by any holder in connection with a Drag Along Sale shall be paid by such holder. In connection with any Drag Along Sale, the closing of the sale of Membership Interests held by any Beckett Entity and the closing of the sale of Membership Interests held by any holder of Membership Interests that receives a Drag Along Notice shall each occur on the same date.

(iii)   Notwithstanding the foregoing, any Beckett Entity that delivers a Drag Along Notice pursuant to this Section 8.06(b) may at any time prior to consummation of a Drag Along Sale terminate the proposed sale and any concomitant drag along obligations of other holders of Membership Interests.
 
(c)   This Section 8.06 shall terminate immediately prior to the earlier to occur of an Initial Public Offering and a Qualified Distribution.
 
(d)   Any Drag Along Sale shall in any event be consummated within 180 days from the date of the Drag Along Notice (the “ Drag Along Sale Period ”);  provided  that if the consummation of any Drag Along Sale has not been consummated by the end of such 180-day period due to required regulatory approvals or consents necessary to consummate such Drag Along Sale, such Drag Along Sale Period shall be extended for up to an additional 180 days.
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SECTION 8.07.   Lock-Up Agreements. In connection with the Initial Public Offering, the holder(s) of Series A Preferred Membership Interests will agree to enter into customary lock-up agreements (which shall be equivalent to the lock-up agreements entered into by the Beckett Member).

ARTICLE IX

Certain Other Matters
 
 
SECTION 9.01.   Initial Public Offering and Qualified Distribution. (a) Without the need for any action or consent of any Member, the Board of Managers shall have the right to authorize an Initial Public Offering. In connection with any such Initial Public Offering or a Qualified Distribution, and upon the request of the Board of Managers, each of the Members hereby agrees that it will take such action and execute such documents to the extent reasonably necessary to effect such Initial Public Offering or Qualified Distribution, including taking such actions and executing such documents to the extent reasonably necessary to (i) amend this Agreement, (ii) contribute, exchange or Transfer its respective Membership Interests to an existing or newly-formed corporation (which may include the Issuer (as defined below)) or the assets of the Company to the Issuer, (iii) convert the Company to a corporation in accordance with Section 18-216 of the Delaware Act and terminate this Agreement, (iv) in the case of a Qualified Distribution described in clause (i) of the definition thereof, permit Barnes&Noble to comply with its obligations under its Certificate of Designations filed on August 18, 2011, in connection therewith, or (v) in the case of a transaction described in clause (ii) of the definition of “Qualified Distribution”, effect a restructuring of the Company, which may include a transaction between the Company and Barnes&Noble after the closing of such transaction, for the purpose of enabling holders of Membership Interests to convert those interests into pro rata shares of Barnes&Noble or a successor thereto representing the economic interests of such holders in the Company (such entity, in any such case (including in the case of the Company), the “ Issuer ”);  provided  that in connection with the occurrence of an event described in either clause (ii) or (iii) of this Section 9.01(a), the Members will be entitled to receive Company Common Stock in exchange for their Common Membership Interests in the same proportions as their Common Membership Interests immediately prior to such Initial Public Offering or Qualified Distribution and each holder of Series A Preferred Membership Interests will be entitled to receive in exchange for its Series A Preferred Membership Interests convertible preferred stock of the Issuer (“ Preferred Stock ”) with the same rights as to liquidation, conversion and redemption reflected in a certificate of designations for the Preferred Stock as the Series A Preferred Membership Interests, which is subject to the Successor Covenants in accordance with Section 4.04, and subject to the rights of any holder of Barnes&Noble’s Senior Convertible Redeemable Series J Preferred Stock, which is (subject to and after application of any applicable adjustments under Sections 3.05(b)(ii), (iii) or (iv)) convertible into Company Common Stock in the same proportion as the Series A Preferred Membership Interests held by such holder of Series A Preferred Membership Interests to Common Membership Interests immediately prior to the conversion of the Series A Preferred Membership Interests of such holder to Preferred Stock;  provided ,  further , that no Member shall be required to take any action under this Section 9.01(a) without its consent to the extent such action would have a disproportionate and adverse effect on such Member relative to any other Member. In the case that the Company is not the Issuer, upon the occurrence of the events described in this Section 9.01, the Company shall cause the Issuer to execute and deliver an agreement to assume the obligations of the Company under the Registration Rights Agreement.
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(b)   In connection with any Initial Public Offering or Qualified Distribution, and upon the request of the Board of Managers, each of the Members hereby agrees that it will reasonably cooperate to achieve the tax objectives of the Company (as determined by the Board of Managers in good faith), including providing reasonable and customary representations to counsel or to a taxing authority to support an opinion of counsel or a private letter ruling.
 
SECTION 9.02.   Dissolution. The Company shall dissolve upon the first to occur of the following: (a) subject to any applicable Morrison Consent requirements of Section 4.03(d), the approval of the Members then holding a majority of the outstanding Membership Interests to dissolve the Company; (b) at any time there are no Members unless the Company is continued without dissolution in accordance with the Delaware Act; and (c) the entry of a decree of dissolution under Section 18-802 of the Delaware Act. The Company shall terminate when all its assets, after payment of or due provision for all debts, liabilities and obligations of the Company, shall have been distributed to the Members in the manner provided for in Article VII and the Certificate of Formation shall have been canceled in the manner required by the Delaware Act.
 
SECTION 9.03.   Liquidation. (a) Subject to the applicable Morrison Consent requirements of Section 4.03(d), following dissolution pursuant to Section 9.02, all the business and affairs of the Company shall be liquidated and wound up. The Board of Managers shall act as liquidating trustee and wind up the affairs of the Company pursuant to this Agreement.
 
(b)   The proceeds of the liquidation of the Company will be distributed (i) first, to creditors of the Company (including Members who are creditors), to the extent otherwise permitted by law in satisfaction of all the Company’s debts and liabilities (whether by payment or by making reasonable provision for payment thereof) and (ii) second, to each Member in accordance with Section 7.03.
 
SECTION 9.04.   Resignation. Other than by Transferring in accordance with this Agreement all its Membership Interests, a Member may not withdraw or resign from the Company.
 
SECTION 9.05.   Morrison Information Rights. (a) Quarterly Financial Statements. The Company shall deliver to Microsoft Corporation, within 60 calendar days after the end of each quarterly fiscal period in each fiscal year of the Company (other than the last quarterly fiscal period of each such fiscal year):
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(i)   an unaudited balance sheet as at the end of such quarter; and

(ii)   an unaudited income statement and statement of cash flows for such quarter and fiscal year to date;

for the Company and its Subsidiaries (on a consolidated basis), excluding footnotes thereto, setting forth in each case, in comparative form, the financial statement for the corresponding period in the previous fiscal year ( provided  that such comparative financial statements need only be included for the quarterly periods beginning after the first quarter ending after one full fiscal year has occurred following the Closing Date), all prepared in accordance with GAAP (applicable to non-public companies) consistently applied and Barnes&Noble’s published accounting policies, subject to changes resulting from normal year-end adjustments (that are not expected to be material in amount or significance).
 
(b)   Annual Financial Statements. The Company shall deliver to Microsoft Corporation, within 90 days after the end of each fiscal year of the Company:

(i)   an unaudited balance sheet as at the end of such year; and

(ii)   an unaudited income statement and statement of cash flows for such year;

for the Company and its Subsidiaries (on a consolidated basis), including any footnotes thereto, prepared in accordance with GAAP (applicable to non-public companies) consistently applied and Barnes&Noble’s published accounting policies (except as otherwise disclosed in the footnotes).
 
 
(c)   Other Information. The Company shall deliver to Morrison (i) summaries of topics covered at meetings of the Board of Managers, (ii) approved minutes of all meetings of the Board of Managers and (iii) information directly related to Morrison’s investment as reasonably requested by Morrison;  provided ,  however , that (x) the Company shall have the right to redact information from the information provided under this Section 9.05(c) that (a) the Board of Managers determines in good faith constitutes competitively sensitive information; (b) relates to the Company’s or Barnes&Noble’s negotiation of the terms of Morrison’s investment in the Company or relates to the Commercial Agreement or Patent Settlement and License Agreement or other commercial relationships between the Company and Microsoft Corporation; or (c) the Board of Managers determines in good faith would (1) violate law or any contract with a third party to disclose or (2) be inconsistent with its fiduciary duties under applicable law or this Agreement to disclose and (y) with respect to any materials and minutes described in Section 9.05(c)(i) and (ii), (A) Microsoft Corporation shall ensure that only employees of Microsoft Corporation whose principal function for Microsoft Corporation is its investment, legal, accounting and tax activities and who are not engaged in its eCommerce or software businesses as the exclusive persons who on behalf of Microsoft Corporation are entitled to receive such materials (the “ Recipients ”); and (B) Microsoft Corporation shall cause the Recipients to comply with the following requirements: (1) the Recipients may not disclose or distribute such materials and minutes to any other person or entity (whether or not within Microsoft Corporation); and (2) the Recipients may only use such materials and minutes solely in connection with monitoring Morrison’s investment in the Company.
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(d)   Termination. The provisions of this Section 9.05 shall terminate upon the later to occur of (i) an Initial Public Offering or a Qualified Distribution and (ii) Morrison Parties holding in the aggregate less than 5% of the Company’s (or the Issuer’s) outstanding equity interests.
 
(e)   Limitation on Other Rights. The rights of Morrison under this Section 9.05 are to the exclusion of any other rights to information that may be available under the Delaware Act (including pursuant to Section 18-305 of the Delaware Act) or common law in their capacities as Members of the Company.
 
SECTION 9.06.   Change of Control Notice. So long as Morrison Parties hold in the aggregate at least 150,000 Series A Preferred Membership Interests or Common Membership Interests resulting from the conversion of such number of Series A Preferred Membership Interests, the Company shall provide written notice to Morrison as promptly as reasonably practicable if the Company or Barnes&Noble receives a proposal that would reasonably be expected to result in, or enters into discussions with respect to, a Change of Control of the Company.
 
SECTION 9.07.   Obligations with respect to Certain Qualified Distributions. Prior to undertaking a transaction of the type described in clause (ii) of the definition of Qualified Distribution, Barnes&Noble and NewCo shall take such actions as are necessary to permit the Series A Preferred Membership Interests to become exchangeable following completion of such transaction for a pro rata share of Barnes&Noble's common stock. In connection with a transaction of the type described in clause (ii) of the definition of Qualified Distribution, Barnes&Noble shall make proper provision for its pre-Qualified Distribution shareholders to be entitled to the benefits of Barnes&Noble’s assets other than the Company and its Subsidiaries, after making proper provision for liabilities of Barnes&Noble not related to the Company or its Subsidiaries, including, if applicable, segregating such assets and liabilities or otherwise allocating them solely for the benefit of such shareholders.

ARTICLE X

Miscellaneous
 
 
SECTION 10.01.   Notices. All notices and other communications required or permitted hereunder shall be in writing and shall be mailed by registered or certified mail, postage prepaid, sent by facsimile or otherwise delivered by hand or by messenger addressed:
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(A)   if given to the Company, to the following address (and fax number):

[NewCo] LLC
c/o Barnes & Noble, Inc.
122 Fifth Avenue
New York, NY 10011
Attention:    Eugene V. DeFelice
              Vice President, General Counsel & Secretary
                                 Fax: (212) 463-5683

(B)   if given to any Member, to the person and at the address (and, if applicable, fax number) set forth opposite its name on Schedule A, or at such other address (and, if applicable, fax number) as such Member may hereafter designate by written notice to the Company.
 
All such notices shall be deemed to have been delivered and given for all purposes (i) on the delivery date if delivered by confirmed facsimile, (ii) on the delivery date if delivered personally to the party to whom the same is directed, (iii) one Business Day after deposit with a commercial overnight carrier, with written verification of receipt, or (iv) five Business Days after the mailing date, whether or not actually received, if sent by U.S. mail, return receipt requested, postage and charges prepaid, or any other means of rapid mail delivery for which a receipt is available addressed to the receiving party as specified on the signature page of this Agreement. Changes of the person to receive notices or the place of notification shall be effectuated pursuant to a notice given under this Section 10.01.
 
SECTION 10.02.   Waiver. Failure or delay by any party hereto to enforce any covenant, duty, agreement, term or condition of this Agreement, or to exercise any right hereunder, shall not be construed as thereafter waiving such covenant, duty, term, condition or right. The waiver by any party or parties hereto of a breach of any provision of this Agreement shall not operate or be construed as a waiver of any other or subsequent breach hereunder. No waiver shall be effective unless it is in writing and is signed by the party asserted to have granted such waiver.
 
SECTION 10.03.   Cumulative Remedies. The rights and remedies provided by this Agreement are cumulative and the use of any one right or remedy by any party shall not preclude or waive its right to use any or all other remedies. Said rights and remedies are given in addition to any other rights the parties may have by law, statute, ordinance or otherwise.
 
SECTION 10.04.   Parties in Interest. This Agreement shall be binding upon and inure to the benefit of all the parties hereto and their successors and assigns, and their legal representatives. No Member may assign this Agreement or any of its rights, interests or obligations in connection with a Transfer of Membership Interests hereunder except to the extent such rights, interests and obligations relate to Membership Interests and the Transfer of such Membership Interests is provided for or contemplated herein. Nothing in this Agreement, express or implied, is intended to confer upon any Person other than the Members or their respective permitted successors or assigns or, to the extent provided by this Agreement, the Members’ respective Affiliates, any rights or remedies under or by reason of this Agreement. None of the provisions of this Agreement shall be for the benefit of, or enforceable by, any creditors of the Members, the Company or any of the Company’s Affiliates, and no creditor who makes a loan to any Member, the Company or any of the Company’s Affiliates may have or acquire (except pursuant to the terms of a separate agreement executed by the Company in favor of such creditor) at any time as a result of making the loan any direct or indirect interest in the Company’s profits, losses, Distributions, capital or property other than as a secured creditor.
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SECTION 10.05.   Headings. The headings and subheadings in this Agreement are included for convenience and identification only and are in no way intended to describe, interpret, define or limit the scope, extent or intent of this Agreement or any provision hereof.
 
SECTION 10.06.   Severability. The invalidity or unenforceability of any particular provision of this Agreement shall not affect the other provisions hereof, and this Agreement shall be construed in all respects as if such invalid or unenforceable provision were omitted.
 
SECTION 10.07.   Counterparts. This Agreement may be executed in any number of counterparts with the same effect as if all parties hereto had signed the same document. All counterparts shall be construed together and shall constitute one instrument.
 
SECTION 10.08.   Entire Agreement. This Agreement constitutes the entire agreement among the parties hereto pertaining to the subject matter hereof and supersedes all prior agreements and understandings pertaining thereto.
 
SECTION 10.09.   Governing Law. This Agreement and the rights of the parties hereto shall be interpreted in accordance with the laws of the State of Delaware, and all rights and remedies shall be governed by such laws without regard to principles of conflict of laws. In the event of a conflict between any provision of this Agreement and any non-mandatory provision of the Delaware Act, the provisions of this Agreement shall control and take precedence. To the fullest extent permitted by applicable law, each of the parties hereto irrevocably agrees that any legal action or proceeding arising out of this Agreement shall be brought only in the state or United States Federal courts located in the State of New York, in the borough of Manhattan. Each party hereto irrevocably consents to the service of process outside the territorial jurisdiction of such courts in any such action or proceeding by the mailing of such documents by registered United States mail, postage prepaid, if to the Company, to the address of its principal place of business, and if to any Member, to the respective address for such Member set forth on Schedule A.
 
SECTION 10.10.   Confidentiality. Each Member expressly acknowledges that such Member may receive confidential and proprietary information relating to the Company (including pursuant to Section 9.06), including information relating to the Company’s financial condition and business plans, and that the disclosure of such confidential information to a third party would cause irreparable injury to the Company. Except with the prior written consent of the Company, no Member shall disclose any such information to a third party (other than on a “need to know” basis to any Affiliate or any employee, agent, representative or contractor of such Member or its Affiliates (each of whom shall be directed to maintain the confidentiality of such information)), and each Member shall use reasonable efforts to preserve the confidentiality of such information. The obligations of a Member under this Section 10.10 shall survive the termination of this Agreement or cessation of a Member’s status as a Member for a period of five years. Information exchanged between Members shall be non-confidential unless exchanged pursuant to a separate confidentiality agreement executed between such Members. Notwithstanding the foregoing, a Member shall not be bound by the confidentiality obligations in this Section 10.10 with respect to any information that is currently or becomes: (a) required to be disclosed by such Member pursuant to applicable law, including Federal or state securities laws, regulation or a domestic national securities exchange rule (but in each case only to the extent of such requirement); (b) required to be disclosed in order to protect such Member’s interest in the Company or enforce such Member’s rights under this Agreement (but in each case only to the extent of such requirement and only after consultation with the Company to the extent reasonably practicable); (c) publicly known or available in the absence of any improper or unlawful action on the part of such Member; (d) known or available to such Member via legitimate means other than through or on behalf of the Company or the other Members.
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SECTION 10.11.   Amendments. Subject to the applicable Morrison Consent requirements of Section 4.03(c), this Agreement may be amended or waived from time to time by an instrument in writing signed by the Members holding a majority of the outstanding Membership Interests;  provided  that Morrison Consent will also be required to effect any amendment or waiver of the provisions set forth in Section 4.03 or this Section 10.11 or any amendment or waiver that would have a disproportionate and adverse effect on any Morrison Party relative to any other Member.
 
SECTION 10.12.   Absence of Presumption. The parties hereto have participated jointly in the negotiation and drafting of this Agreement and, in the event an ambiguity or question of intent or interpretation arises, this Agreement shall be construed as if drafted jointly by such parties and no presumption or burden of proof shall arise favoring or disfavoring any party by virtue of the authorship of any of the provisions of this Agreement.
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the date first stated above.


	 
	BECKETT MEMBER
	 

	 
	 
	 
	 

	 
	by
	 
	 

	 
	 
	Name:
	 

	 
	 
	Title:
	 

	 
	 
	 
	 




	 
	MORRISON INVESTMENT HOLDINGS, INC.
	 

	 
	 
	 
	 

	 
	by:
	 
	 

	 
	 
	Name:
	 

	 
	 
	Title:
	 

	 
	 
	 
	 




	 
	Solely for purposes of Sections 6.09 and 7.05(a)(ii),
	 

	 
	BARNES & NOBLE, INC.
	 

	 
	 
	 
	 

	 
	By
	 
	 

	 
	 
	Name:
	 

	 
	 
	Title:
	 

	 
	 
	 
	 




	 
	Solely for purposes of Section 9.05(c),
	 

	 
	MICROSOFT CORPORATION
	 

	 
	 
	 
	 

	 
	By
	 
	 

	 
	 
	Name:
	 

	 
	 
	Title:
	 

	 
	 
	 
	 




 
 





 
 
 
 
SCHEDULE A

Members, Percentage Interests and Membership Interests



	Member
	 
	 
	Number of Common
Membership Interests

	 
	 
	 
	 

	[Beckett Member]
	 
	 
	1,400,000

	122 Fifth Avenue
New York, NY 10011
Attention:     Eugene V. DeFelice
       Vice President, General
       Counsel & Secretary
Fax:            (212) 463-5683
	 
	 
	 

	 
	Total
	 
	1,400,000

	 
	 
	 
	 

	 
	 
	 
	Number of Series
 A Preferred
 Membership Units

	 
	 
	 
	 

	Morrison Investment Holdings, Inc.
	 
	 
	300,000

	[●]
Attention:   [●]
                     [●]
Fax: [●]
	 
	 
	 

	 
	 
	 
	 

	 
	Total
	 
	300,000


 
 
 
 
 





 

SCHEDULE B


Capital Accounts as of the Closing Date

	 
	Member
	 
	 
	Capital Account



	[Beckett Member]
	 
	 
	$
	1,400,000,000
	 

	 
	 
	 
	 
	 
	 

	Morrison Investment Holdings, Inc.
	 
	 
	$
	300,000,000
	 

	 
	 
	 
	 
	 
	 

	Total
	 
	 
	$
	1,700,000,000
	 


 
 
 
 





 
 
EXHIBIT A

Form of Joinder Agreement


This JOINDER AGREEMENT (this “Joinder Agreement”) is executed pursuant to the terms of the Limited Liability Company Agreement of [NEWCO] (the “ Company ”) dated as of [ ], 2012, a copy of which is attached hereto and is incorporated herein by reference (the “ LLC Agreement ”), by the undersigned (the “ Additional Member ”). By execution and delivery of this Joinder Agreement, the Additional Member agrees as follows:
 
 
SECTION 1.   Acknowledgment. The Additional Member acknowledges that such Additional Member is acquiring [Common] [Series A Preferred] Membership Interests (as defined in the LLC Agreement) in the Company subject to the terms and conditions of the LLC Agreement.
 
SECTION 2.   Agreement. The Additional Member (a) agrees that all Membership Interests in the Company acquired by such Additional Member shall be bound by and subject to the terms of the LLC Agreement and (b) hereby adopts the LLC Agreement with the same force and effect as if it were originally a party thereto.
 
SECTION 3.   Notice. Any notice required to be provided by the LLC Agreement shall be given to the Additional Member at the address listed beside such Additional Member’s signature below.
 
SECTION 4.   Governing Law. This Joinder Agreement and the rights of the parties hereto shall be interpreted in accordance with the laws of the State of Delaware, and all rights and remedies shall be governed by such laws without regard to principles of conflict of laws.
 
Executed and dated ___this day of _____ ______.
 
 
	 
	Additional Member:
	 

	 
	 
	 

	 
	 
	 




	Address for Notices:

	 

	 

	 

	 




 
 





 
EXHIBIT B

CERTIFICATE FOR LIMITED LIABILITY COMPANY INTERESTS IN
[NEWCO] LLC

[COMMON MEMBERSHIP INTERESTS][SERIES A PREFERRED MEMBERSHIP INTERESTS]

THIS CERTIFICATE HAS NOT BEEN AND WILL NOT BE REGISTERED UNDER THE SECURITIES ACT OF 1933, AS AMENDED, OR UNDER THE SECURITIES OR BLUE SKY LAWS OF ANY STATE. THE HOLDER OF THIS CERTIFICATE, BY ITS ACCEPTANCE HEREOF, REPRESENTS THAT IT IS ACQUIRING THIS SECURITY FOR INVESTMENT AND NOT WITH A VIEW TO ANY SALE OR DISTRIBUTION HEREOF. ANY TRANSFER OF THIS CERTIFICATE OR ANY LIMITED LIABILITY COMPANY INTEREST REPRESENTED HEREBY IS SUBJECT TO THE TERMS AND CONDITIONS OF THE LIMITED LIABILITY COMPANY AGREEMENT (AS DEFINED BELOW).

Class___________________
Certificate Number______________                                                                                 _________ Units
 
 
[NewCo] LLC, a Delaware limited liability company (the “Company”), hereby certifies that ____________ (together with any assignee of this Certificate, the “Holder”) is the registered owner of ____units of limited liability company interests in the Company of the class listed above. The rights, powers, preferences, restrictions and limitations of the limited liability company interests in the Company are set forth in, and this Certificate and the limited liability company interests in the Company represented hereby are issued and shall in all respects be subject to the terms and provisions of, the Limited Liability Company Agreement of the Company dated as of _____________________, as the same may be amended or restated from time to time (the “Limited Liability Company Agreement”). By acceptance of this Certificate, and as a condition to being entitled to any rights and/or benefits with respect to the limited liability company interests evidenced hereby, the Holder is deemed to have agreed to comply with and be bound by all the terms and conditions of the Limited Liability Company Agreement. The Company will furnish a copy of the Limited Liability Company Agreement to the Holder without charge upon written request to the Company at its principal place of business. Transfer of any or all of the limited liability company interests in the Company evidenced by this Certificate is subject to certain restrictions in the Limited Liability Company Agreement and can be effected only after compliance with all of those restrictions and the presentation to the Company of the endorsed Certificate, accompanied by the completed Application for Transfer of Interests, which is on the reverse side of this Certificate.
 
This Certificate and the limited liability company interests evidenced hereby shall be governed by and construed in accordance with the laws of the State of Delaware without regard to principles of conflicts of laws.
 
 
 
 





 
 
 
 
 
IN WITNESS WHEREOF, the Company has caused this Certificate to be executed as of the date set forth below.
 
	 
	[NEWCO] LLC
	 

	 
	 
	 
	 

	Dated:
	By:
	 
	 

	 
	 
	Name:
	 

	 
	 
	Title:
	 

	 
	 
	 
	 


 
 





 
 
 
(REVERSE SIDE OF CERTIFICATE)
 
FOR VALUE RECEIVED, the undersigned hereby sells, assigns and transfers unto _________________________________________ (print or type name of transferee), __________________ (insert Social Security or other taxpayer identification number of transferee), the following specified limited liability company interests in the Company: ______________ (identify the interest being transferred) effective as of the date specified in the Application for Transfer of Interests below, and irrevocably constitutes and appoints __________________________ and its authorized officers, as attorney-in-fact, to transfer the same on the books and records of the Company, with full power of substitution in the premises.

Dated: __________________________                                            Signature:_____________________________
                                                                   (Transferor)
 
                                                                  Address: ________________________
 
APPLICATION FOR TRANSFER OF INTERESTS
 
 
The undersigned applicant (the “Applicant”) hereby (a) applies for a transfer of the limited liability company interests in the Company described above (the “Transfer”) and applies to be admitted to the Company as a substitute member of the Company, (b) agrees to comply with and be bound by all of the terms and provisions of the Limited Liability Company Agreement, (c) represents that the Transfer complies with the terms and conditions of the Limited Liability Company Agreement, (d) represents that the Transfer does not violate any applicable laws and regulations, and (e) agrees to execute and acknowledge such instruments (including, without limitation, a counterpart of the Limited Liability Company Agreement), in form and substance reasonably satisfactory to the Company, as the Company reasonably deems necessary or desirable to effect the Applicant’s admission to the Company as a substitute member of the Company and to confirm the agreement of the Applicant to be bound by all the terms and provisions of the Limited Liability Company Agreement with respect to the limited liability company interests in the Company described above. Initially capitalized terms used herein and not otherwise defined herein are used as defined in the Limited Liability Company Agreement.
 
The Applicant directs that the foregoing Transfer and the Applicant’s admission to the Company as a substitute member shall be effective as of the registration of the Transfer in the books and records of the Company on ___________________.

Name of Transferee (Print) _______________________________________________
Dated: __________________________                                             Signature:_____________________________
                                                                    (Transferee)
 
                                                               Address: _________________________
 
 
The Company has determined (a) that the Transfer described above is permitted by the Limited Liability Company Agreement, (b) hereby agrees to effect such Transfer and the admission of the Applicant as a substitute member of the Company effective as of the date and time directed above, and (c) agrees to record in the books and records of the Company the admission of the Applicant as a substitute member.
 
 
	 
	[NEWCO] LLC
	 

	 
	 
	 
	 

	 
	By:
	 
	 

	 
	 
	Name:
	 

	 
	 
	Title:
	 

	 
	 
	 
	 


 
 
 
 
 





 
 
 
EXHIBIT C
FORM OF INDEMNIFICATION AGREEMENT
 
INDEMNIFICATION AGREEMENT dated as of [●] (this “Agreement”), between [NewCo] LLC, a Delaware limited liability company (the “Company”), and [●] (“Indemnitee”).
 
RECITALS
 
A.   It is important to the Company that it attract and retain as managers and officers the most capable persons available.
 
B.    Indemnitee is a manager and/or officer of the Company.
 
C.           The Delaware Limited Liability Company Act expressly provides that, subject to such standards and restrictions, if any, as are set forth in its limited liability company agreement, the Company may indemnify its managers and officers.
 
C.           The Company’s Amended and Restated Limited Liability Company Agreement (the “LLC Agreement”) provides that the Company shall from time to time enter into indemnification agreements with managers and officers of the Company.
 
E.    In recognition of Indemnitee’s need for substantial protection against personal liability in order to enhance Indemnitee’s continued service to the Company in an effective manner, and to provide Indemnitee with express contractual indemnification (regardless of, among other things, any amendment to or revocation of the LLC Agreement, any change in the composition of the Company’s Board of Managers (the “Board”), any acquisition or business combination transaction relating to the Company or any change in the Company’s stockholders), the Company wishes to provide on the terms and subject to the conditions set forth in this Agreement for the indemnification of and the advancing of Expenses (as defined in Section 1(c)) to Indemnitee and, to the extent insurance is maintained, for the continued coverage of Indemnitee under the Company’s directors’ and officers’ liability insurance policies.
 
NOW, THEREFORE, the parties hereby agree as follows:
 
1.   Certain Definitions. In addition to terms defined elsewhere herein, the following terms shall have the meanings ascribed to them below when used in this Agreement:
 
 
 
 





 
 
 
(a)           A “Change in Control” shall have occurred with respect to the Company if (i) prior to any Initial Public Offering or Qualified Distribution (as such terms are defined in the LLC Agreement), a Change of Control (as such term is defined in the LLC Agreement) shall have occurred and (ii) following any Initial Public Offering or Qualified Distribution, (A) any “person” or “group” (as such terms are used in Sections 13(d) and 14(d) of the Securities Exchange Act of 1934 and the rules and regulations thereunder, but excluding any employee benefit plan of such person or its subsidiaries, and any person or entity acting in its capacity as trustee, agent or other fiduciary or administrator of any such plan), other than one or more “Permitted Holders” (as such term is defined in the LLC Agreement), becomes the “beneficial owner” (as defined in Rules 13d-3 and 13d-5 under the Securities Exchange Act of 1934, except that a person or group shall be deemed to have “beneficial ownership” of all securities that such person or group has the right to acquire, whether such right is exercisable immediately or only after the passage of time (such right, an “option right”)), directly or indirectly, of 40% or more of the equity interests of the Company entitled to vote for members of the board of directors or equivalent governing body of the Company on a fully-diluted basis (including taking into account all such equity interests that such “person” or “group” has the right to acquire pursuant to any option right); or (B) during any period of 24 consecutive months, a majority of the members of the board of directors or other equivalent governing body of the Company cease to be composed of individuals (1) who were members of that board or equivalent governing body on the first day of such period, (2) whose election or nomination to that board or equivalent governing body was approved (which need not include having been recommended) by individuals referred to in clause (1) above constituting at the time of such election or nomination at least a majority of that board or equivalent governing body or (3) whose election or nomination to that board or other equivalent governing body was approved (which need not include having been recommended) by individuals referred to in clauses (1) and (2) above constituting at the time of such election or nomination at least a majority of that board or equivalent governing body.
 
(b)   “Claim” means any Proceeding, whether instituted, made or conducted by the Company or any other Person, to which Indemnitee is a party or is otherwise involved (including as a witness) by reason of the fact that (i) Indemnitee is or was a manager and/or officer of the Company or (ii) Indemnitee is or was serving at the request of the Company as a manager, director, officer, employee and/or agent of another corporation, partnership, limited liability company, joint venture, trust, employee benefit plan or other enterprise.
 
(c)   “Expenses” means any and all attorneys’ and experts’ fees and all other costs, expenses and obligations (including travel expenses, court costs, retainers, transcript costs, duplicating, printing and binding costs, as well as telecommunications, postage and courier charges) actually and reasonably incurred or suffered by or on behalf of Indemnitee in connection with investigating, defending, being a witness in or participating in (including on appeal), or preparing to investigate, defend, be a witness in or participate in, any Claim.
 
(d)   “Indemnifiable Losses” means any and all Expenses, damages, losses, liabilities, judgments, fines, penalties, ERISA excise taxes and amounts paid or payable in settlement (including all interest, assessments and other charges paid or payable in connection with or in respect of any of the foregoing) relating to, resulting from or arising out of any Claim.
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(e)   “Independent Legal Counsel” means an attorney or law firm that is experienced in matters of corporate law and that shall not have otherwise performed services for the Company or Indemnitee within the last five years other than serving as independent legal counsel for purposes of determining the rights, including the indemnification rights, of Indemnitee hereunder or under the LLC Agreement, or for purposes of determining similar rights of other indemnitees under similar indemnification agreements or the LLC Agreement.
 
(f)   “Person” means any individual, firm, corporation, partnership, company, limited liability company, trust, joint venture, association, governmental entity or other entity.
 
(g)   “Proceeding” means any threatened, asserted, pending or completed action, suit or proceeding (whether civil, criminal, administrative, investigative or other, including any arbitration or other alternative dispute resolution mechanism), or any inquiry or investigation that Indemnitee in good faith believes might lead to the institution of any such action, suit or proceeding.
 
(h)   “Reviewing Party” means (i) if Indemnitee is a current manager or officer of the Company, (A) such member or members of the Board who are not and were not party to or otherwise involved in (including as witnesses) the Claim in respect of which indemnification is being sought, (B) a committee of such members of the Board, designated by a majority vote of such members of the Board or (C) Independent Legal Counsel; or (ii) if Indemnitee is not a current manager or officer of the Company, any person specified in clause (i) or such other person or body as may be selected by the member or members of the Board who are not and were not party to or otherwise involved in (including as witnesses) the Claim in respect of which indemnification is being sought.
 
2.    Service by Indemnitee. Indemnitee shall serve and continue to serve as a manager and/or officer of the Company and in such other capacity with respect to the Company as the Company may request, as the case may be, faithfully and to the best of Indemnitee’s ability so long as Indemnitee is duly elected or appointed to the Board or duly appointed as an officer of the Company, and until such time as Indemnitee is removed from the Board or removed from his or her office, as the case may be, as permitted by law or the Company’s certificate of formation or LLC Agreement now or hereafter in effect, or until such time as Indemnitee tenders a resignation in writing.
 
3.    Basic Indemnification Arrangement; Advancement of Expenses.
 
(a)   The Company shall indemnify and hold harmless Indemnitee, to the fullest extent permitted by the laws of the State of Delaware in effect on the date hereof or as such laws may from time to time hereafter be amended to increase the scope of such permitted indemnification, against all Indemnifiable Losses actually and reasonably incurred in connection with a Claim. The Company shall provide such indemnification in full as soon as practicable after request is made by Indemnitee in accordance with Section 4 hereof, but in any event no later than 60 days after receiving a written request from Indemnitee.
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(b)   If so requested by Indemnitee, the Company shall advance to Indemnitee within 20 days of such request any and all Expenses which Indemnitee determines are reasonably likely to be payable in connection with a Claim (an “Advancement of Expenses”). In accordance with such request, the Company shall either (i) pay such Expenses on Indemnitee’s behalf, or (ii) reimburse Indemnitee for such Expenses. Subject to Sections 3(c) and 3(d)(ii), Indemnitee’s right to an Advancement of Expenses is absolute, payable in advance of any disposition of a Claim, and shall not be subject to any prior determination by the Reviewing Party that Indemnitee has satisfied any applicable standard of conduct for indemnification.
 
(c)   Notwithstanding any other provision of this Agreement, Indemnitee shall not be entitled to indemnification or Advancement of Expenses hereunder with respect to any Claim (or portion thereof) brought or made by Indemnitee against: (i) the Company, except for (A) any Claim (or portion thereof) in respect of this Agreement and/or Indemnitee’s rights hereunder, (B) any Claim (or portion thereof) to establish or enforce a right to indemnification under (1) any statute or law, (2) any other agreement with the Company or (3) the Company’s certificate of formation or LLC Agreement now or hereafter in effect and (C) any counter-claim or cross-claim brought or made by Indemnitee against the Company in any Claim (or portion thereof) brought by or in the right of the Company against him; or (ii) any other Person, unless approved by the Board.
 
(d)   Notwithstanding the foregoing, (i) the indemnification obligations of the Company under this Section 3 shall be subject to the condition that the Reviewing Party shall have determined, in accordance with Section 4 hereof, that Indemnitee is entitled to indemnification under applicable law and this Agreement, and (ii) to the extent required by the laws of the State of Delaware, the obligation of the Company to make an Advancement of Expenses under this Section 3 shall be subject to the condition that if, when, and to the extent that it is determined in a final decision from which there is no further right to appeal (a “Final Adjudication”) that Indemnitee is not entitled to be indemnified hereunder in accordance with applicable law, the Company shall be reimbursed by Indemnitee (who hereby agrees to reimburse the Company in accordance with this Section 3(d)) within 20 days of such Final Adjudication for all such Expenses theretofore advanced (it being understood that Indemnitee’s foregoing agreement to reimburse shall be deemed to satisfy any requirement that Indemnitee provide the Company with an undertaking to repay any Advancement of Expenses if it is determined by a Final Adjudication that Indemnitee is not entitled to indemnification hereunder in accordance with applicable law);  provided ,  however , that if Indemnitee has commenced or thereafter commences legal proceedings in a court of competent jurisdiction to secure a determination that indemnification of Indemnitee would not be prohibited under applicable law, any determination made by the Reviewing Party that Indemnitee would be prohibited from being indemnified under applicable law shall not be binding and Indemnitee shall not be required to reimburse the Company for any Advancement of Expenses unless and until a Final Adjudication is made with respect thereto. Any required repayment of Advancement of Expenses on the part of Indemnitee shall be unsecured and interest-free. If there has been no determination by the Reviewing Party within 60 days after written request is presented to the Company or if the Reviewing Party determines that the Company would be prohibited from indemnifying Indemnitee under applicable law, Indemnitee shall have the right to commence litigation seeking an initial determination by the court or challenging any such determination by the Reviewing Party or any aspect thereof, including the legal or factual bases therefor.
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4.   Procedure for Determination of Entitlement to Indemnification.
 
(a)   To obtain indemnification hereunder, following a Final Adjudication of the applicable Claim, Indemnitee shall submit to the Company a written request therefor, along with such documentation and information as is reasonably available to Indemnitee and reasonably necessary to determine whether and to what extent Indemnitee is entitled to indemnification hereunder;  provided ,  however , that no deficiency in any such request, documentation or information shall adversely affect Indemnitee’s rights to indemnification or Advancement of Expenses hereunder. The Secretary of the Company shall, promptly upon receipt of such a request for indemnification, advise the Board and the Reviewing Party in writing that Indemnitee has requested indemnification (or, if the Company does not at that time have a Secretary, the Board shall, promptly upon receipt of such a request for indemnification, advise the Reviewing Party in writing of such request for indemnification).
 
(b)   Upon a written request by Indemnitee pursuant to the first sentence of Section 4(a) hereof, a determination, if required by the laws of the State of Delaware, with respect to Indemnitee’s entitlement thereto shall be made by the Reviewing Party. If the Reviewing Party is Independent Legal Counsel, such determination shall be made in a written opinion to the Board, a copy of which shall be delivered to Indemnitee. If it is determined that Indemnitee is entitled to indemnification hereunder, the Company shall make payment to Indemnitee as soon as practicable but in any event no later than 60 days after receiving Indemnitee’s written request for indemnification. Indemnitee shall cooperate with the Reviewing Party with respect to Indemnitee’s entitlement to indemnification, including providing to the Reviewing Party upon reasonable advance request any documentation or information which is not privileged or otherwise protected from disclosure by court order or other similar legal requirement and which is reasonably available to Indemnitee and reasonably necessary to such determination. Any costs and expenses (including attorneys’ fees and disbursements) reasonably incurred by Indemnitee in so cooperating with the Reviewing Party making such determination shall be borne by the Company, and the Company hereby agrees to indemnify and hold Indemnitee harmless therefrom.
 
5.   Change in Control. The Company agrees that if a Change in Control shall have occurred with respect to the Company, then, upon written request of Indemnitee, the Reviewing Party with respect to all matters thereafter arising concerning rights of Indemnitee to indemnification hereunder or under any provision of the Company’s certificate of formation or LLC Agreement now or hereafter in effect shall be Independent Legal Counsel selected by Indemnitee and approved by the Company (which approval shall not be unreasonably delayed, conditioned or withheld). Such counsel, among other things, shall render its written opinion to the Company and Indemnitee as to whether and to what extent Indemnitee would be permitted to be indemnified under applicable law. The Company agrees to pay the reasonable fees of the Independent Legal Counsel and to indemnify fully such counsel against any and all expenses (including attorneys’ fees), claims, liabilities and damages arising out of or relating to this Agreement or its engagement pursuant hereto.
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6.   Indemnification for Additional Expenses. Without limiting the generality or effect of the foregoing, the Company shall indemnify Indemnitee against and, if requested by Indemnitee, shall within 20 days of such request advance to Indemnitee in accordance with Section 3(b), any and all additional Expenses paid or incurred by Indemnitee in connection with any Claim asserted or brought by Indemnitee for (a) indemnification or Advancement of Expenses by the Company hereunder or under any other agreement or any provision of the Company’s certificate of formation or LLC Agreement now or hereafter in effect and/or (b) recovery under any directors’ and officers’ liability insurance policies maintained by the Company, provided that it is determined by a Final Adjudication that Indemnitee is entitled to indemnification, Advancement of Expenses or insurance recovery, as the case may be, under applicable law.
 
7.   Partial Indemnity, Success on the Merits, Etc. If Indemnitee is entitled under any provision of this Agreement to indemnification by the Company for some or a portion of any Indemnifiable Loss but not, however, for all of the total amount thereof, the Company shall nevertheless indemnify Indemnitee for the portion thereof to which Indemnitee is entitled. Moreover, notwithstanding any other provision of this Agreement, to the extent that Indemnitee has been successful on the merits or otherwise in defense of any or all Claims relating in whole or in part to an Indemnifiable Loss or in defense of any issue or matter therein, including dismissal without prejudice, Indemnitee shall be indemnified against all Expenses incurred in connection therewith.
 
8.   Burden of Proof. In connection with any determination by the Reviewing Party or otherwise as to whether Indemnitee is entitled to be indemnified hereunder, the Reviewing Party or court shall presume that Indemnitee has satisfied the applicable standard of conduct and is entitled to indemnification, and the burden of proof shall be on the Company to establish that Indemnitee is not so entitled.
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9.   Other Presumptions. For purposes of this Agreement, the termination of any Claim by judgment, order, settlement (whether with or without court approval) or conviction, or upon a plea of nolo contendere or its equivalent, shall not create a presumption that Indemnitee did not meet any particular standard of conduct or have any particular belief or that a court has determined that indemnification is not permitted by applicable law. In addition, neither the failure of the Reviewing Party to have made a determination as to whether Indemnitee has met any particular standard of conduct or had any particular belief, nor an actual determination by the Reviewing Party that Indemnitee has not met such standard of conduct or did not have such belief, prior to the commencement of legal proceedings by Indemnitee to secure a judicial determination that Indemnitee should be indemnified under applicable law shall be a defense to Indemnitee’s claim or create a presumption that Indemnitee has not met any particular standard of conduct or did not have any particular belief. For purposes of any determination of Indemnitee’s entitlement to indemnification or Advancement of Expenses hereunder, Indemnitee shall be presumed to have acted in good faith and in a manner he or she reasonably believed to be in or not opposed to the best interests of the Company, and, with respect to a criminal Claim, to have also had no reasonable cause to believe his or her conduct was unlawful, if it is determined by the Reviewing Party that Indemnitee’s actions were based on reliance in good faith (A) on the records or books of account of the Company or another enterprise, including financial statements, (B) on information supplied to Indemnitee by the officers of the Company or another enterprise in the course of their duties, (C) on the advice of legal counsel for the Company or the Board (or any committee thereof) or for another enterprise or its board of directors (or any committee thereof), (D) on information or records given or reports made by an independent certified public accountant selected with reasonable care by the Company or the Board (or any committee thereof) or by another enterprise or its board of directors (or any committee thereof), or (E) on information, opinions or statements given or reports made by any other person selected with reasonable care by the Company or the Board (or any committee thereof) or by another enterprise or its board of directors (or any committee thereof) as to matters Indemnitee reasonably believes are within such person’s professional or expert competence. For purposes of this Section 9, the term “another enterprise” means any other corporation, partnership, limited liability company, joint venture, trust, employee benefit plan or other enterprise of which Indemnitee is or was serving at the request of the Company as a manager, director, officer, employee or agent. The provisions of this Section 9 shall not be deemed to be exclusive or to limit in any way the other circumstances in which Indemnitee may be deemed or found to have met the applicable standard of conduct set forth in this Agreement. In addition, the knowledge and/or actions, or failure to act, of any other manager, trustee, partner, managing member, fiduciary, officer, agent or employee of the Company shall not be imputed to Indemnitee for purposes of determining the right to indemnification hereunder.
 
10.   Non-Exclusivity, Etc. The rights of Indemnitee hereunder shall be in addition to any other rights Indemnitee may have under the Company’s certificate of formation and LLC Agreement now or hereafter in effect, the substantive laws of the State of Delaware, any other contract or otherwise (collectively, “Other Indemnity Provisions”); provided, however, that (a) to the extent that Indemnitee otherwise would have any greater right to indemnification under any Other Indemnity Provision, Indemnitee shall be deemed to have such greater right hereunder and (b) to the extent that any change is made to any Other Indemnity Provision which permits any greater right to indemnification than that provided hereunder as of the date hereof, Indemnitee shall be deemed to have such greater right hereunder. No amendment to the Company’s certificate of formation or LLC Agreement now or hereafter in effect shall be effective vis-à-vis Indemnitee to the extent the effect of such amendment would be to deny, diminish or encumber Indemnitee’s right to indemnification hereunder or under any Other Indemnity Provision.
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11.   Liability Insurance. To the extent the Company maintains an insurance policy or policies providing directors’ and officers’ liability insurance, Indemnitee shall be covered by such policy or policies, in accordance with its or their terms, to the maximum extent of the coverage available for any manager or officer of the Company. If, at the time of receipt of notice of a Claim pursuant to the terms hereof, the Company has directors’ and officers’ liability insurance in effect, the Company shall give prompt notice of the Claim to the insurers in accordance with the procedures set forth in the respective policies.
 
12.   Subrogation. In the event of payment hereunder, the Company shall be subrogated to the extent of such payment to all of the related rights of recovery of Indemnitee against other Persons (other than Indemnitee’s successors). Indemnitee shall execute all papers reasonably required and shall do everything that may be reasonably necessary to secure such rights, including execution of such documents necessary to enable the Company to effectively bring suit to enforce such rights.
 
13.   No Duplication of Payments. The Company shall not be liable hereunder to make any payment in connection with any Claim made against Indemnitee to the extent Indemnitee has otherwise actually received payment (under any insurance policy, Other Indemnity Provisions or otherwise) of the amounts otherwise indemnifiable hereunder.
 
14.   Defense of Claims. The Company shall be entitled to participate in the defense of any Claim or to assume the defense thereof, with counsel reasonably satisfactory to Indemnitee;  provided ,  however , that if Indemnitee believes, after consultation with counsel selected by Indemnitee, that (a) the use of counsel chosen by the Company to represent Indemnitee would present such counsel with an actual or potential conflict of interest, (b) the named parties in any such Claim (including any impleaded parties) include both the Company and Indemnitee and Indemnitee concludes that there may be one or more legal defenses available to him or her that are different from or in addition to those available to the Company, or (c) any such representation by such counsel would be precluded under the applicable standards of professional conduct then prevailing, then Indemnitee shall be entitled to retain separate counsel (but not more than one law firm plus, if applicable, local counsel in respect of any particular Claim) at the Company’s expense. The Company shall not be liable to Indemnitee hereunder for any amounts paid in settlement of any Claim effected by Indemnitee without the Company’s prior written consent. The Company shall not, without the prior written consent of Indemnitee, effect any settlement of any threatened or pending Claim to which Indemnitee is or could have been a party unless such settlement solely involves the payment of money and includes a complete and unconditional release of Indemnitee from all liability on all claims that are the subject matter of such Claim. Neither the Company nor Indemnitee shall unreasonably delay, condition or withhold its or his or her consent to any proposed settlement;  provided ,  however , that Indemnitee may withhold consent to any settlement that does not provide a complete and unconditional release.
 
 
 
8





 
 
 
15.   Successors and Binding Agreement.
 
(a)   The Company shall require any successor (whether direct or indirect, by purchase, merger, consolidation, reorganization (including the conversion or reorganization of the Company into a corporation) or otherwise) to all or substantially all of the business and/or assets of the Company, by agreement in form and substance reasonably satisfactory to Indemnitee and his or her counsel, to expressly assume and agree to perform this Agreement in the same manner and to the same extent the Company would be required to perform if no such succession had taken place. This Agreement shall be binding upon and inure to the benefit of the Company and any successor to the Company, including any Person acquiring directly or indirectly all or substantially all of the business or assets of the Company whether by purchase, merger, consolidation, reorganization (including the conversion or reorganization of the Company into a corporation) or otherwise (and such successor shall thereafter be deemed the “Company” for purposes of this Agreement), but shall not otherwise be assignable or delegable by the Company.
 
(b)   This Agreement shall inure to the benefit of and be enforceable by Indemnitee’s personal or legal representatives, executors, administrators, successors, heirs, distributees, legatees and other successors.
 
(c)   This Agreement is personal in nature and neither of the parties hereto shall, without the consent of the other, assign or delegate this Agreement or any rights or obligations hereunder except as expressly provided in Sections 15(a) and 15(b). Without limiting the generality or effect of the foregoing, Indemnitee’s right to receive payments hereunder shall not be assignable, whether by pledge, creation of a security interest or otherwise, other than by a transfer by Indemnitee’s will or by the laws of descent and distribution, and, in the event of any attempted assignment or transfer contrary to this Section 15(c), the Company shall have no liability to pay any amount so attempted to be assigned or transferred.
 
16.   Continuation of Indemnity. This Agreement shall be unaffected by Indemnitee ceasing serve as a manager or officer of the Company or ceasing to serve at the request of the Company as a manager, director, officer, employee or agent of another corporation, partnership, limited liability company, joint venture, trust, employee benefit plan or other enterprise and shall continue for so long as Indemnitee may have any liability or potential liability by virtue of his or her service in such capacity, including the final termination of all pending Claims in respect of which Indemnitee is granted rights of indemnification or Advancement of Expenses hereunder and of any Claims commenced by Indemnitee pursuant to this Agreement relating thereto, whether or not he or she is acting or serving in such capacity at the time any liability or Expense is incurred for which indemnification or Advancement of Expenses can be provided hereunder.
 
17.   Notices. For all purposes of this Agreement, all communications, including notices, consents, requests or approvals, required or permitted to be given hereunder shall be in writing and shall be deemed to have been duly given when hand delivered or dispatched by electronic facsimile transmission (with receipt thereof orally confirmed), or five business days after having been mailed by United States registered or certified mail, return receipt requested, postage prepaid, or one business day after having been sent for next-day delivery by a nationally recognized overnight courier service, addressed to the Company (to the attention of the Secretary of the Company or, if the Company does not at that time have a Secretary, the Board) and to Indemnitee at the addresses shown on the signature page hereto, or to such other address as any party may have furnished to the other in writing and in accordance herewith, except that notices of changes of address shall be effective only upon receipt.
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18.   Governing Law; Submission to Jurisdiction. THE VALIDITY, INTERPRETATION, CONSTRUCTION AND PERFORMANCE OF THIS AGREEMENT SHALL BE GOVERNED BY AND CONSTRUED IN ACCORDANCE WITH THE SUBSTANTIVE LAWS OF THE STATE OF DELAWARE, WITHOUT GIVING EFFECT TO THE PRINCIPLES OF CONFLICT OF LAWS OF SUCH STATE. ANY “ACTION OR PROCEEDING” (AS SUCH TERM IS DEFINED BELOW) ARISING OUT OF OR RELATING TO THIS AGREEMENT OR BROUGHT TO ENFORCE RIGHTS HEREUNDER SHALL BE FILED IN AND LITIGATED SOLELY BEFORE THE COURT OF CHANCERY OF THE STATE OF DELAWARE (OR, SOLELY TO THE EXTENT THE COURT OF CHANCERY DOES NOT HAVE SUBJECT MATTER JURISDICTION, THE EXCLUSIVE JURISDICTION OF ANY OTHER STATE OR FEDERAL COURT LOCATED IN THE STATE OF DELAWARE), AND EACH PARTY TO THIS AGREEMENT: (A) GENERALLY AND UNCONDITIONALLY ACCEPTS THE EXCLUSIVE JURISDICTION OF THE AFORESAID COURT AND VENUE THEREIN, AND WAIVES TO THE FULLEST EXTENT PERMITTED BY LAW ANY DEFENSE OR OBJECTION TO SUCH JURISDICTION AND VENUE BASED UPON THE DOCTRINE OF “FORUM NON CONVENIENS;” AND (B) GENERALLY AND UNCONDITIONALLY CONSENTS TO SERVICE OF PROCESS IN ANY SUCH ACTION OR PROCEEDING BY DELIVERY OF CERTIFIED OR REGISTERED MAILING OF THE SUMMONS AND COMPLAINT IN ACCORDANCE WITH THE NOTICE PROVISIONS OF THIS AGREEMENT. FOR PURPOSES OF THIS SECTION, THE TERM “ACTION OR PROCEEDING” IS DEFINED AS ANY AND ALL CLAIMS, SUITS, ACTIONS, HEARINGS OR OTHER SIMILAR PROCEEDINGS, INCLUDING APPEALS AND PETITIONS THEREFROM, WHETHER FORMAL OR INFORMAL, GOVERNMENTAL OR NON-GOVERNMENTAL, OR CIVIL OR CRIMINAL. THE FOREGOING CONSENT TO JURISDICTION SHALL NOT CONSTITUTE GENERAL CONSENT TO SERVICE OF PROCESS IN THE STATE OF DELAWARE FOR ANY PURPOSE EXCEPT AS PROVIDED ABOVE, AND SHALL NOT BE DEEMED TO CONFER RIGHTS ON ANY PERSON OTHER THAN THE PARTIES TO THIS AGREEMENT.
 
19.   Validity. If any provision or provisions of this Agreement shall be held to be invalid, illegal or unenforceable for any reason whatsoever: (a) the validity, legality and enforceability of the remaining provisions of this Agreement (including each portion of any Section of this Agreement containing any such provision held to be invalid, illegal or unenforceable) shall not in any way be affected or impaired thereby; (b) such provision or provisions will be deemed reformed to the extent necessary to conform to applicable law and to give maximum effect to the intent of the parties hereto; and (c) to the fullest extent possible, the provisions of this Agreement (including each portion of any Section of this Agreement containing any such provision held to be invalid, illegal or unenforceable, that is not itself invalid, illegal or unenforceable) shall be construed so as to give effect to the intent manifested by the provision or provisions held invalid, illegal or unenforceable.
 
 
 
10





 
 
 
20.   Amendments, Etc. No provision of this Agreement may be waived, amended or discharged unless such waiver, amendment or discharge is executed in writing by both of the parties hereto. No waiver of any of the provisions of this Agreement shall be deemed or shall constitute a waiver of any other similar or dissimilar provisions hereof, nor shall such waiver constitute a continuing waiver.
 
21.   Counterparts. This Agreement may be executed in any number of counterparts, each of which shall be deemed to be an original, but all such respective counterparts shall together constitute one and the same instrument. Only one such counterpart signed by the party against whom enforceability is sought needs to be produced to evidence the existence of this Agreement.
 
22.   Interpretation. When a reference is made in this Agreement to Sections, such reference shall be to a Section of this Agreement unless otherwise indicated. Headings of sections and paragraphs in this Agreement are for convenience only and shall not be deemed to constitute part of this Agreement or to affect the construction or interpretation thereof. Wherever the words “include”, “includes”, or “including” are used in this Agreement, they shall be deemed to be followed by the words “without limitation”. Wherever the word “hereunder” is used in this Agreement, it shall mean “under this Agreement.” Words denoting gender shall include all genders.
 
23.   Miscellaneous. No agreements or representations, oral or otherwise, expressed or implied with respect to the subject matter hereof have been made by either party that are not set forth expressly in this Agreement.
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IN WITNESS WHEREOF, Indemnitee has executed and the Company has caused its duly authorized representative to execute this Agreement as of the date first above written.
 
	[NEWCO] LLC

	by

	 
	 

	 
	[bookmark: signor]Name:

	 
	[bookmark: title]Title:






	[INDEMNITEE]

	by

	 
	 

	 
	Name:

	 
	Title:
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REGISTRATION RIGHTS AGREEMENT dated as of [●], 2012 (this “ Agreement ”) among [NewCo] LLC (the “ Company ”) and the Shareholders party hereto as listed on the signature pages, including any Permitted Transferees (collectively, the “ Shareholders ” and individually, a “ Shareholder ”). Capitalized terms used herein have their respective meanings as set forth in Section 1.01.
 
NOW, THEREFORE, in consideration of the agreements and obligations set forth herein and for other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the parties hereto agree as follows:
 
ARTICLE I
 
Defined Terms
 
SECTION 1.01   Definitions. Unless the context otherwise requires, the terms defined in this Article I shall, for the purposes of this Agreement, have the meanings herein specified.
 
“Affiliate” shall mean, with respect to any Person, any other Person that directly or through one or more intermediaries, controls, is controlled by or is under common control with, the specified Person. As used in this definition, the term “control” (including with correlative meanings, “controls”, “controlled by” and “under common control with”) shall mean, with respect to any Person, the possession, directly or indirectly, of the power to direct or cause the direction of the management or policies of such Person, whether through ownership of securities or partnership, membership, limited liability company or other ownership interests, by contract or otherwise.
 
“Board of Managers” shall have the meaning set forth in the LLC Agreement.
 
“Business Day” shall have the meaning set forth in the LLC Agreement.
 
“Claim” means any demand, action, claim, suit, litigation, arbitration, prosecution, proceeding (including any civil, criminal, administrative, investigative or appellate proceeding, at law or in equity), hearing, examination or investigation.
 
“Company Common Stock” shall mean the common stock (or other equity interests) of the Company or, if applicable, the Issuer following an Initial Public Offering or Qualified Distribution.
 
“Effectiveness Period” shall have the meaning set forth in Section 2.05.
 
“Governmental Entity” shall mean the government of the United States, any other nation or any political subdivision thereof, whether state or local, and any agency, authority, instrumentality, regulatory body, court, central bank or other entity exercising executive, legislative, judicial, taxing, regulatory or administrative powers or functions of or pertaining to government.
 
 
 
 





 
 
 
“Indemnified Party” shall have the meaning set forth in Section 3.01(d).
 
“Indemnifying Party” shall have the meaning set forth in Section 3.01(d).
 
“Initial Public Offering” shall have the meaning set forth in the LLC Agreement.
 
“Inspectors” shall have the meaning set forth in Section 2.04(k).
 
“Investment Agreement” shall mean the Investment Agreement between Parent, Morrison and Microsoft Corporation, dated as of April 27, 2012.
 
“Issuer” shall have the meaning set forth in the LLC Agreement.
 
“Joinder Agreement” has the meaning set forth in Section 6.01(b).
 
“LLC Agreement” shall mean the Amended and Restated LLC Agreement of the Company, dated as of [●], 2012.
 
“Morrison” shall mean Morrison Investment Holdings, Inc., a Nevada corporation.
 
“Microsoft Corporation” shall mean Microsoft Corporation, a Washington corporation.
 
“Permitted Transferee” shall mean (A) Morrison, (B) any Person to whom Morrison may transfer its Membership Interests pursuant to the LLC Agreement, (C) Microsoft Corporation or (D) any Person that is (directly or indirectly) wholly owned by Microsoft Corporation;  provided ,  however , that, in the case of a transfer to a Person that is (directly or indirectly) wholly owned by Microsoft Corporation pursuant to Section 8.04(a) of the LLC Agreement, if at any time subsequent to such transfer, such transferee ceases to be wholly owned (directly or indirectly) Microsoft Corporation, then such Person shall automatically cease to be a Permitted Transferee and Shareholder for purposes of this Agreement and any Company Common Stock held by such Person shall be deemed to be automatically transferred back to Microsoft Corporation or such other Person that is (directly or indirectly) wholly owned by Microsoft Corporation as designated by Microsoft Corporation.
 
“Parent” shall have the meaning set forth in the Investment Agreement.
 
“Person” shall mean any individual, corporation, association, partnership (general or limited), joint venture, trust, estate, limited liability company or other legal entity or organization.
 
“Preferred Stock” shall mean the Preferred Stock of the Issuer delivered in exchange for the Series A Preferred Membership Interests (as defined in the LLC Agreement) pursuant to Section 9.01 of the LLC Agreement.
 
“Qualified Distribution” shall have the meaning set forth in the LLC Agreement.
 
“Records” shall have the meaning set forth in Section 2.04(k).
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“Register,” “registered” and “registration” shall mean a registration effected by preparing and filing a registration statement with the SEC in compliance with the Securities Act and applicable rules and regulations thereunder, and the declaration or ordering of effectiveness of such registration statement by the SEC.
 
“Registrable Securities” shall mean the shares of Company Common Stock issued or issuable upon conversion of the Company’s Preferred Stock or otherwise beneficially owned (within the meaning of Rules 13d-3 and 13d-5 under the Exchange Act as in effect on the date of this Agreement) by a Shareholder and any other securities issued or issuable with respect to any such securities by way of share split, share dividend, recapitalization, merger, exchange or similar event or otherwise. As to any particular Registrable Securities, such securities shall cease to be Registrable Securities when (i) a registration statement registering such securities under the Securities Act has been declared effective and such securities have been sold or otherwise transferred by the holder thereof pursuant to such effective registration statement, (ii) such securities may be sold without any restriction under the Securities Act, (iii) such securities shall have been otherwise transferred in a transaction in which the transferor’s rights under this Agreement are not assigned to the transferee of such securities or (iv) such securities are no longer outstanding;  provided ,  however , that Registrable Securities held by a Shareholder will not cease to be Registrable Securities by reason of clause (ii) of this definition for so long as such Registrable Securities continue to be held by a Permitted Transferee.
 
“Registration Expenses” shall mean, with respect to any registration, (i) all expenses incurred by the Issuer in effecting any registration pursuant to this Agreement, including all registration and filing fees, printing expenses, fees and disbursements of counsel for the Issuer, blue sky fees and expenses, road show expenses and (ii) fees and expenses of the Issuer’s independent certified public accountants and counsel (including with respect to “comfort” letters and opinions) and any other special experts retained by the Issuer;  provided  that Registration Expenses shall not include any Selling Expenses.
 
“Registration Statement” means any registration statement that is required to register the resale of the Registrable Securities under this Agreement, and including the related prospectus and any pre- and post-effective amendments and supplements to each such registration statement or prospectus.
 
“Requesting Shareholder” shall have the meaning set forth in Section 2.01(a).
 
“Representative” shall mean, with respect to any person, the directors, officers, employees, investment bankers, financial advisors, attorneys, accountants or other advisors, agents or representatives of such person.
 
“Scheduled Black-Out Period” shall mean the period from and including the 10th Business Day preceding the last day of a fiscal quarter of the Issuer to and including the 3rd Business Day after the day on which the Issuer publicly releases its earnings for such fiscal quarter.
 
“SEC” shall mean the United States Securities and Exchange Commission.
 
“Securities Act” shall mean the United States Securities Act of 1933.
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“Selling Expenses” shall mean all underwriting discounts, selling commissions and stock transfer taxes, if any, applicable to the sale of Registrable Securities and all fees and expenses, in each case, of any Requesting Shareholder (other than such fees and expenses included in Registration Expenses).
 
“Shareholder” has the meaning set forth in the Preamble hereto.
 
“Shareholder Indemnified Person” shall have the meaning set forth in Section 3.01(a).
 
“Subsidiary” shall have the meaning set forth in the Investment Agreement.
 
“Suspension Period” shall have the meaning set forth in Section 2.01(d).
 
“Underwriter Cutback” shall have the meaning set forth in Section 2.01(a).
 
SECTION 1.02   Terms and Usage Generally. All references herein to an “Article”, “Section” or “Schedule” shall refer to an Article or a Section of, or a Schedule to, this Agreement. Whenever the words “include”, “includes” or “including” are used in this Agreement, they shall be deemed to be followed by the words “without limitation”. The words “hereto”, “hereof”, “herein” and “hereunder” and words of similar import when used in this Agreement shall refer to this Agreement as a whole and not to any particular provision of this Agreement. All terms defined in this Agreement shall have the defined meanings when used in any certificate or other document made or delivered pursuant hereto unless otherwise defined therein. The definitions contained in this Agreement are applicable to the singular as well as the plural forms of such terms and to the masculine as well as to the feminine and neuter genders of such terms. Any agreement, instrument or statute defined or referred to herein or in any agreement or instrument that is referred to herein shall mean such agreement, instrument or statute as from time to time amended, modified or supplemented, including (in the case of agreements or instruments) by waiver or consent in writing and (in the case of statutes) by succession of comparable successor statutes and references to all attachments thereto and instruments incorporated therein. References to a Person are also to its successors and assigns, in each case as permitted under this Agreement. All references to “$” mean the lawful currency of the United States of America. Each of the parties has participated in the drafting and negotiating of this Agreement. If an ambiguity or question of intent or interpretation arises, this Agreement must be construed as if it is drafted by all the parties and no presumption or burden of proof shall arise favoring or disfavoring any party by virtue of authorship of any of the provisions of this Agreement.
 
ARTICLE II
 
Registration Rights
 
[bookmark: underwriter_cutback]SECTION 2.01   Demand Offering. (a) Subject to the terms and conditions of this Agreement, including Section 4.01(a), at any time following an Initial Public Offering or Qualified Distribution, Morrison or a Permitted Transferee to which Morrison has assigned its rights hereunder pursuant to Section 5.01, as the case may be (such requesting Shareholder, whether under Section 2.01 or 2.02, shall be referred to herein as the “ Requesting Shareholder ”), may on one occasion request the Issuer to register under the Securities Act all or any portion of the Registrable Securities held by such Requesting Shareholder for sale in the manner specified in such request, provided that the aggregate offering price, as such amount is determined on the cover page of the registration statement, shall not be less than $25,000,000. Such request shall specify the intended method of disposition thereof by the Requesting Shareholder, including whether (i) the registration requested is for an underwritten offering and (ii) the registration statement covering such Registrable Securities shall be on Form S-3 (subject to Section 2.01(c)). If the Issuer is requested to file a registration on Form S-3 and the Issuer is then so eligible, the Issuer shall use commercially reasonable efforts to cause the registration statement to be automatically effective if so requested by the Requesting Shareholder. In the event that any registration pursuant to this Section 2.01 shall be, in whole or in part, an underwritten public offering of Company Common Stock, the number of shares of Registrable Securities to be included in such an underwriting may be reduced if and to the extent that the managing underwriter shall be of the good faith opinion that such inclusion would adversely affect the marketing of the securities to be sold by the Issuer therein (an “ Underwriter Cutback ”). The Requesting Shareholder may revoke a request pursuant to this Section 2.01;  provided , that such request shall count as the Requesting Shareholder’s demand request referred to in Section 2.01(b) unless (i) such request is in response to a material adverse change regarding the Issuer or (ii) the Requesting Shareholder reimburses the Issuer for all out-of-pocket expenses (including Registration Expenses) incurred by the Issuer relating to such registration statement;  provided further  that if the Requesting Shareholder revokes a demand pursuant to this Section 2.01(a) within 24 hours after notice in writing to the Requesting Shareholder of an Underwriter Cutback, (x) such request shall not count as its demand request pursuant to Section 2.01(b) and (y) the Requesting Shareholder will not be responsible to reimburse the Issuer for any of its out-of-pocket expenses, including Registration Expenses. No demand registration shall be deemed to have occurred, and any request delivered in connection therewith shall not count as the Requesting Shareholder’s demand request referred to in Section 2.01(b), if the size of the offering is reduced in connection with an Underwriter Cutback such that less than 50% of the Registrable Securities of such Shareholder sought to be included in such registration are included.
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(b)   Following receipt of any request under this Section 2.01, the Issuer shall use reasonable best efforts to register as promptly as reasonably practicable under the Securities Act, for public sale in accordance with the method of disposition specified in such request from the Requesting Shareholder, the number of shares of Registrable Securities specified in such request. If such method of disposition shall be an underwritten public offering, the Requesting Shareholder may designate the managing underwriter or co-managing underwriter of such offering, subject to the approval of the Issuer, which approval shall not be unreasonably withheld or delayed. The Issuer’s obligation to effect the demand registration pursuant to this Section 2.01 shall be deemed satisfied only when a Registration Statement covering all shares of Registrable Securities specified in the Requesting Shareholder’s request, for sale in accordance with the method of disposition specified by the Requesting Shareholder, shall have become effective and, (i) (x) if such method of disposition is a firm commitment underwritten public offering, all such shares shall have been sold pursuant thereto and (y) in any other case, such registration statement shall have remained effective throughout the Effectiveness Period and (ii) the offering of the Registrable Securities pursuant to such Registration Statement is not subject to a stop order, injunction, or similar order or requirement of the SEC during such period.
 
(c)   From and after the date of the Initial Public Offering or Qualified Distribution, the Issuer shall use its commercially reasonable efforts to qualify under the provisions of the Securities Act, and thereafter, to continue to qualify at all times, for registration on Form S-3 or any successor thereto. The demand registration pursuant to this Section 2.01 shall be on Form S-3 or any similar short-form registration statement, if available. In the event the Issuer fails to qualify, the Issuer shall be required to effect demand registrations pursuant to this Section 2.01 on Form S-1 or any successor thereto to the same extent as the Issuer would be required to effect demand registrations on
Form S-3.
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[bookmark: suspension_period](d)   Notwithstanding anything to the contrary contained in this Agreement, the Issuer shall be entitled, by providing written notice to the Requesting Shareholder, to require the Requesting Shareholder to suspend the use of the prospectus for sales of Registrable Securities under the registration statement for a reasonable period of time not to exceed 60 consecutive days or 90 days in the aggregate in any 12-month period (a “ Suspension Period ”) if the Board of Managers determines in good faith and if the Issuer gives written notice that such use would (i) require the public disclosure of material non-public information concerning any transaction or negotiations involving the Issuer that would materially interfere with such transaction or negotiations or (ii) otherwise materially interfere with financing plans, acquisition activities or business activities of the Issuer,  provided  that, if at the time of receipt of such notice the Requesting Shareholder shall have sold Registrable Securities (or have signed a firm commitment underwriting agreement with respect to the purchase of such shares) and the reason for the Suspension Period is not of a nature that would require a post-effective amendment to the Registration Statement, then the Issuer shall use its commercially reasonable efforts to take such action as to eliminate any restriction imposed by federal securities laws on the timely delivery of such shares. Such notice shall contain a statement of the reasons for such postponement and an approximation of the anticipated delay. Immediately upon receipt of such notice, the Requesting Shareholder shall discontinue the disposition of Registrable Securities under such registration statement and prospectus relating thereto until such Suspension Period is terminated. The Issuer agrees that it will terminate any such Suspension Period as promptly as reasonably practicable and will promptly notify the Requesting Shareholder of such termination. After the expiration of any Suspension Period and without any further request from the Requesting Shareholder, the Issuer shall as promptly as reasonably practicable prepare a post-effective amendment or supplement to the registration statement or the prospectus, or any document incorporated therein by reference, or file any other required document so that, as thereafter delivered to purchasers of the Registrable Securities included therein, the prospectus will not include an untrue statement of a material fact or omit to state any material fact necessary to make the statements therein, in the light of the circumstances under which they were made, not misleading. If a Suspension Period occurs during the Effectiveness Period for a registration statement, such Effectiveness Period shall be extended for a number of days equal to the total number of days during which the distribution of Registrable Securities is suspended under this Section 2.01(d). If the Issuer notifies the Requesting Shareholder of a Suspension Period with respect to a registration statement requested pursuant to Section 2.01, (i) the Requesting Shareholder may by notice to the Issuer withdraw such request without such request counting as the Requesting Shareholder’s demand request under Section 2.01(b) and (ii) the Requesting Shareholder will not be responsible to reimburse the Issuer for any of its out-of-pocket expenses, including Registration Expenses.
 
(e)   The Issuer shall be entitled to include in any registration statement referred to in this Section 2.01, for sale in accordance with the method of disposition specified by the Requesting Shareholder, Company Common Stock to be sold by the Issuer for its own account (to the extent that the inclusion of such securities by the Issuer shall not adversely affect the offering), and shall not, without the prior consent of the Requesting Shareholder, be entitled to include securities held by any persons other than the Requesting Shareholder. The Registrable Securities of any Requesting Shareholder shall have priority for inclusion in any firm commitment underwritten offering, ahead of all Registrable Securities held by other holders included in such offering, in any Underwriter Cutback.
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SECTION 2.02   Piggyback Registration. Subject to the terms and conditions of this Agreement, if the Issuer at any time following an Initial Public Offering or Qualified Distribution proposes to register any of its securities under the Securities Act for sale to the public, whether for its own account or for the account of other security holders or both (except with respect to registration statements on Forms S-4, S-8 or another form not available for registering the Registrable Securities for sale to the public), each such time it will give prompt written notice to Shareholders of its intention to do so (such notice to be given not less than 10 Business Days prior to the anticipated filing date of the related registration statement). Upon the written request of a Requesting Shareholder, received by the Issuer within 10 Business Days after the giving of any such notice by the Issuer, to register any of its Registrable Securities, the Issuer will use commercially reasonable efforts to cause the Registrable Securities as to which registration shall have been so requested to be included in the securities to be covered by the registration statement proposed to be filed by the Issuer, all to the extent required to permit the sale or other disposition by such Requesting Shareholder of such Registrable Securities so registered. In the event that any registration pursuant to this Section 2.02 shall be, in whole or in part, an underwritten public offering of Company Common Stock, the number of shares of Registrable Securities to be included in such an underwriting may be reduced pursuant to an Underwriter Cutback. In the event that the managing underwriter or co-managing underwriters on behalf of all underwriters limits the number of shares to be included in a registration pursuant to this Section 2.02 then the Issuer will include in such registration (i) first, securities proposed by the Issuer to be sold for its own account or for the account of such other security holder, as applicable, and (ii) second, (A) shares of Registrable Securities requested to be included by a Requesting Shareholder pursuant to this Section 2.02, (B) securities requested to be included by any other holders of Registrable Securities and (C) any securities proposed to be registered for the account of any other Person who by virtue of agreements with the Issuer are entitled to include securities in a registration subject to this Agreement, pro rata, based on the number of Registrable Securities beneficially owned by a Requesting Shareholder and each such other holder of Registrable Securities and such other Persons. Notwithstanding the foregoing provisions, the Issuer may withdraw any registration statement referred to in this Section 2.02 without thereby incurring any liability to any Requesting Shareholder.
 
SECTION 2.03   Expenses of Registration. Except as specifically provided for in this Agreement, all Registration Expenses incurred in connection with any registration, qualification or compliance hereunder shall be borne by the Issuer. In addition, the Issuer shall pay its internal expenses (including all salaries and expenses of its officers and employees performing legal or accounting duties), the expenses of any annual audit, the fees and expenses incurred in connection with the listing of the Company Common Stock to be registered on any securities exchange on which similar securities issued by the Issuer are then listed and rating agency fees and the fees and expenses of any person, including special experts, retained by the Issuer. All Selling Expenses with respect to Registrable Securities of a Requesting Shareholder incurred in connection with any registration hereunder shall be borne by such Requesting Shareholder. All Selling Expenses relating to Registrable Securities registered on behalf of the holders of Registrable Securities shall be borne by such holders included in such registration pro rata among each other on the basis of the number of Registrable Securities so registered.
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SECTION 2.04   Procedures for Registration. If and whenever the Issuer is required by the provisions of Sections 2.01 or 2.02 to effect the registration of any shares of Registrable Securities under the Securities Act, the Issuer will, as expeditiously as possible:
 
(a)   prepare and promptly file with the SEC a registration statement with respect to such securities and use commercially reasonable efforts to cause such registration statement to become and remain effective for the Effectiveness Period;
 
(b)   prepare and file with the SEC such amendments and supplements to such registration statement and the prospectus used in connection therewith as may be necessary to keep such registration statement effective for the period specified in paragraph (a) above and comply with the provisions of the Securities Act with respect to the disposition of all Registrable Securities covered by such registration statement in accordance with a Requesting Shareholder or its Affiliates’ intended method of disposition set forth in such registration statement for such period;
 
(c)   furnish to the Requesting Shareholder and the underwriters such number of copies of the registration statement and the prospectus included therein (including each preliminary prospectus) as such persons reasonably may request in order to facilitate the public sale or other disposition of the Registrable Securities covered by such registration statement; and the Issuer hereby consents to the use of such Registration Statement and each amendment or supplement thereto by the Requesting Shareholder and the underwriters in connection with the offering and sale, subject to this Agreement, of the Registrable Securities covered by such Registration Statement and any such amendment or supplement thereto;
 
(d)   use commercially reasonable efforts to register or qualify (or exempt from such registration or qualification) the Registrable Securities covered by such registration statement under the securities or “blue sky” laws of such jurisdictions as any Requesting Shareholder or, in the case of an underwritten public offering, the managing underwriter, reasonably shall request;  provided ,  however , that the Issuer shall not for any such purpose be required to qualify generally to transact business as a foreign corporation in any jurisdiction where it is not so qualified or to consent to general service of process in any such jurisdiction;
 
(e)   use commercially reasonable efforts to list the Registrable Securities covered by such registration statement with any securities exchange on which the Company Common Stock is then listed;
 
(f)   provide a transfer agent and registrar for all such Registrable Securities not later than the effective date of such registration statement;
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(g)   immediately notify the Requesting Shareholder, at any time when a prospectus relating thereto is required to be delivered under the Securities Act, of the happening of any event as a result of which the prospectus contained in such registration statement, as then in effect, includes an untrue statement of a material fact or omits to state a material fact required to be stated therein or necessary to make the statements therein not misleading in light of the circumstances then existing, and at the request of the Requesting Shareholder prepare and furnish to the Requesting Shareholder a reasonable number of copies of a supplement to or an amendment of such prospectus as may be necessary so that, as thereafter delivered to the purchasers of such Registrable Securities, such prospectus shall not include an untrue statement of a material fact or omit to state a material fact required to be stated therein or necessary to make the statements therein not misleading in light of the circumstances then existing;
 
(h)   if the offering is underwritten and at the request of the Requesting Shareholder, use commercially reasonable efforts to furnish on the date that Registrable Securities are delivered to the underwriters for sale pursuant to such registration: (i) an opinion dated such date of counsel representing the Issuer for the purposes of such registration, addressed to the underwriters and to the Requesting Shareholder, stating that such registration statement has become effective under the Securities Act and that (A) to the knowledge of such counsel, no stop order suspending the effectiveness thereof has been issued and no proceedings for that purpose have been instituted or are pending or contemplated under the Securities Act and (B) the registration statement, the related prospectus and each amendment or supplement thereof comply as to form in all material respects with the requirements of the Securities Act (except that such counsel need not express any opinion as to financial statements or financial or statistical data contained therein) and (ii) a letter dated such date from the independent public accountants retained by the Issuer, addressed to the underwriters and to the Requesting Shareholder, stating that they are independent public accountants within the meaning of the Securities Act and that, in the opinion of such accountants, the financial statements of the Issuer included in the registration statement or the prospectus, or any amendment or supplement thereof, comply as to form in all material respects with the applicable accounting requirements of the Securities Act, and such letter shall additionally cover such other financial matters (including information as to the period ending no more than five Business Days prior to the date of such letter) with respect to such registration as such underwriters or the Requesting Shareholder may reasonably request;
 
(i)   use commercially reasonable efforts to cooperate with the Requesting Shareholder in the disposition of the Registrable Securities covered by such registration statement;
 
(j)   in connection with the preparation and filing of each registration statement registering Registrable Securities under the Securities Act, and before filing any such registration statement or any other document in connection therewith give reasonable consideration to the inclusion in such documents of any comments reasonably and timely made by the Requesting Shareholder or any of its legal counsel; participate in and make documents available for the reasonable and customary due diligence review of underwriters during normal business hours, on reasonable advance notice and without undue burden or hardship on the Issuer;  provided  that (i) any party receiving confidential materials shall execute a confidentiality agreement on customary terms if reasonably requested by the Issuer and (ii) the Issuer may in its sole discretion restrict access to competitively sensitive or legally privileged documents or information; and
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(k)   upon execution of confidentiality agreements in form and substance reasonably satisfactory to the Issuer, the Issuer shall, in connection with the preparation and filing of each registration statement registering Registrable Securities, make available for inspection by any Requesting Shareholder and any underwriter participating in any disposition pursuant to a registration statement being filed by the Company pursuant to this Section 2.04 and any attorney, accountant or other professional retained by any such Requesting Shareholder or underwriter (collectively, the “Inspectors”), at the offices where normally kept, during reasonable business hours, all financial and other records, pertinent corporate documents and properties of the Issuer and its Subsidiaries (collectively, the “Records”) as shall be reasonably necessary to enable any of the Inspectors to exercise its due diligence responsibility. Records that the Issuer determines, in good faith, to be confidential and that it notifies the Inspectors are confidential shall not be disclosed by the Inspectors unless (i) the disclosure of such Records is necessary to avoid or correct a material misstatement or omission in such registration statement or (ii) the release of such Records is ordered pursuant to a subpoena or other order from a court of competent jurisdiction. Each Shareholder agrees that information obtained by it as a result of such inspections shall be deemed confidential and shall not be used by it or its Affiliates as the basis for any market transactions in the Registrable Securities unless and until such information is made generally available to the public. Each Shareholder further agrees that, upon learning that disclosure of such Records is sought in a court of competent jurisdiction, it shall give notice to the Issuer and allow the Issuer, at is expense, to undertake appropriate action to prevent disclosure of the Records deemed confidential;
 
(l)   reasonably cooperate to make available, at mutually agreeable times and upon reasonable notice, members of senior management to participate in a customary “road show” with potential purchasers of Registrable Securities (taking into account the needs of, and potential disruption to, NewCo’s businesses) to make investor presentations; and
 
(m)   otherwise use commercially reasonable efforts to comply with the Securities Act, the Exchange Act and any other applicable rules and regulations of the SEC and reasonably cooperate with the Requesting Shareholder in the disposition of its Registrable Securities in accordance with the terms of this Agreement. Such cooperation shall include the endorsement and transfer of any certificates representing Registrable Securities (or a book-entry transfer to similar effect) transferred in accordance with this Agreement and facilitating such Registrable Securities to be in such denominations and registered in such names as the Requesting Shareholder or underwriters request.
 
The period of distribution of Registrable Securities in a firm commitment underwritten public offering shall be deemed to extend until each underwriter has completed the distribution of all securities purchased by it, and the period of distribution of Registrable Securities in any other registration shall be deemed to extend until the earlier of the sale of all Registrable Securities covered thereby and 120 days after the effective date thereof (the “ Effectiveness Period ”). The Issuer shall be required to maintain the effectiveness of the registration statement with respect to the registration of any shares of Registrable Securities for the Effectiveness Period,  provided , however, that the Effectiveness Period shall be extended for a period of time equal to the period the holder of Registrable Securities refrains from selling any securities included in such Registration Statement at the request of the Issuer or an underwriter of the Issuer pursuant to the provisions of this Agreement or, in the case of any registration statement requested pursuant to Section 2.01, equal to the number of days included in any Scheduled Black-out Period. In connection with each registration hereunder, the Requesting Shareholder will timely furnish to the Issuer in writing such information with respect to themselves and the proposed distribution by them as reasonably necessary in order to assure compliance with Federal and applicable state securities laws. In connection with each registration pursuant to Sections 2.01 or 2.02 covering an underwritten public offering, the Issuer and the Requesting Shareholder agree to enter into customary agreements (including an underwriting or similar agreement) with the managing underwriter or co-managing underwriters selected in the manner herein provided, as the case may be, in such form and containing such provisions as are customary in the securities business for such an arrangement between such underwriter and companies of the Issuer’s size and investment stature and take all such other actions reasonably necessary to facilitate the disposition of such Registrable Securities. The Issuer will use commercially reasonable efforts to make available to its security holders, as promptly as reasonably practicable, an earnings statement (which need not be audited) covering the period of 12 months commencing upon the first disposition of Registrable Securities pursuant to a registration statement, which earnings statement shall satisfy the provisions of Section 11(a) of the Securities Act and Rule 158 of the SEC promulgated thereunder.
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SECTION 2.05   Suspension of Sales. (a) Upon receipt of notice from the Issuer pursuant to Section 2.04(g), each Requesting Shareholder shall immediately discontinue disposition of Registrable Securities pursuant to the applicable registration statement and prospectus relating thereto until such Requesting Shareholders (i) have received copies of a supplemented or amended prospectus or prospectus supplement pursuant to Section 2.04(g) or (ii) are advised in writing by the Issuer that the use of the prospectus and, if applicable, prospectus supplement may be resumed, and, if so directed by the Issuer, the Requesting Shareholder shall deliver to the Issuer (at the Issuer’s expense) all copies, other than permanent file copies then in the Requesting Shareholder’s possession, of the prospectus and, if applicable, prospectus supplement covering such Registrable Securities current at the time of receipt of such notice. If the Issuer shall give such notice with regards to any registration statement requested pursuant to Section 2.01, the Effectiveness Period in respect of such registration statement shall be extended by the number of days during the period from and including the date such notice is given by the Issuer to the date when the Issuer shall have (i) made available to the Requesting Shareholder a supplemented or amended prospectus or prospectus supplement pursuant to Section 2.04(g) or (ii) advised the Requesting Shareholder in writing that the use of the prospectus and, if applicable, prospectus supplement may be resumed.
 
(b)   Notwithstanding anything to the contrary in this Agreement, during any Scheduled Black-out Period each Requesting Shareholder shall immediately suspend or discontinue disposition of Registrable Securities until the termination of such Scheduled Black-out Period;  provided  that (i) a Scheduled Black-out Period shall not prevent a Requesting Shareholder from making a demand under Section 2.01 or electing to participate in any piggyback registration under Section 2.02 or relieve the Issuer from its obligation to file (but not its obligation to cause to be declared effective) a registration statement pursuant to this Agreement and (ii) a Scheduled Black-out Period shall not apply to any Requesting Shareholder in any piggyback registration under Section 2.02 to the extent the Issuer has waived the Scheduled Black-out Period with respect to any registered offering of Registrable Securities for its own account or for the account of any other person, which offering gives rise to such piggyback registration. The Effectiveness Period in respect of any registration statement requested pursuant to Section 2.01 shall be extended by the number of days included in any Scheduled Black-out Period.
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SECTION 2.06   Free Writing Prospectuses. No Shareholder shall use any “free writing prospectus” (as defined in Rule 405 under the Securities Act) in connection with the sale of Registrable Securities without the prior written consent of the Issuer;  provided  that a Requesting Shareholder may use any free writing prospectus prepared and distributed by the Issuer.
 
SECTION 2.07   Shelf-Take Downs. At any time that a shelf registration statement covering Registrable Securities is effective, if a Requesting Shareholder delivers a notice to the Issuer (a “Take-Down Notice”) stating that it intends to sell all or part of its Registrable Securities included by it on the shelf registration statement (a “Shelf Offering”), then, the Issuer shall amend or supplement the shelf registration statement as may be necessary in order to enable such Registrable Securities to be distributed pursuant to the Shelf Offering.

 
ARTICLE III
 
Indemnification
 
SECTION 3.01   Indemnification. (a) Notwithstanding any termination of this Agreement, the Issuer shall indemnify and hold harmless (including the advancement of expenses (subject to customary reimbursement agreements), including expenses related to the investigation of any Claim and reasonable fees, expenses and disbursements of attorneys and other professionals, incurred prior to any assumption of the defense of such Claim by the Issuer) each Shareholder and its respective Affiliates, and each of their respective officers, directors, employees, agents, partners, members, stockholders, Representatives and Affiliates, and each person or entity, if any, that controls a Shareholder within the meaning of Section 15 of the Securities Act or Section 20 of the Exchange Act and the officers, directors, employees, agents, partners, members, stockholders, Representatives and Affiliates and employees of each such controlling person (each, a “ Shareholder Indemnified Person ”) against any and all losses, claims, damages, actions, liabilities, costs and expenses (including expenses related to the investigation, defense and settlement of any Claim and reasonable fees, expenses and disbursements of attorneys and other professionals), judgments, fines, penalties, charges and amounts paid in settlement (collectively, “ Losses ”), arising out of, directly or indirectly resulting from, or relating to any Claim instituted, commenced or brought by any Governmental Entity, stockholder of the Issuer or any other person (other than (i) a Claim by any Shareholder or any Affiliate of any Shareholder (except in the case of any action to enforce its rights under this Section 3.01) or (ii) a direct Claim by the Issuer and its Subsidiaries (for the avoidance of doubt, a derivative Claim brought by or on behalf of the Issuer or its Subsidiaries is not such a direct Claim)) based on, resulting from, or relating to this Agreement or the transactions contemplated by this Agreement and enforcement of this Section 3.01, except that the Issuer will not be required to indemnify any Shareholder Indemnified Person for Losses resulting from its gross negligence, willful misconduct or willful and material breach of this Agreement.
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[bookmark: losses][bookmark: issuer_free_writing_prospectus][bookmark: by_means_of][bookmark: free_writing_prospectus](b)   Notwithstanding any termination of this Agreement, the Issuer shall indemnify and hold harmless each Shareholder Indemnified Person against any and all  Losses arising out of, resulting from, or based upon any untrue or alleged untrue statement of material fact contained or incorporated by reference in any registration statement, including any preliminary prospectus or final prospectus contained therein (or any documents incorporated therein by reference) or any amendments or supplements thereto or contained in any “ issuer free writing prospectus” (as such term is defined in Rule 433 under the Securities Act) prepared by the Issuer or authorized by it in writing for use by such Shareholder or any amendment or supplement thereto; or any omission or alleged omission to state therein a material fact required to be stated therein or necessary to make the statements therein, in the light of the circumstances under which they were made, not misleading;  provided  that the Issuer shall not be liable to such Shareholder or such Shareholder’s Shareholder Indemnified Person in any such case to the extent that any such Loss arises out of or is based upon (i) an untrue statement or alleged untrue statement or omission or alleged omission made in such registration statement, including any such preliminary prospectus or final prospectus contained therein or any such amendments or supplements thereto or contained in any issuer free writing prospectus prepared by the Issuer or authorized by it in writing for use by such Shareholder or any amendment or supplement thereto, in reliance upon and in conformity with information regarding such Shareholder or its plan of distribution or ownership interests which such Shareholder furnished in writing to the Issuer for use in connection with such registration statement, including any such preliminary prospectus or final prospectus contained therein or any such amendments or supplements thereto or contained in any issuer free writing prospectus, but only to the extent that such untrue statements or omissions are based solely upon information furnished in writing to the Issuer by such Shareholder expressly for use therein, (ii) offers or sales effected by or on behalf of such Shareholder  “by means of” (as defined in Securities Act Rule 159A) a “ free writing prospectus” (as defined in Securities Act Rule 405) that was not prepared by the Issuer or authorized in writing by the Issuer, or (iii) the failure by such Shareholder to deliver or make available to a purchaser of Registrable Securities a copy of any preliminary prospectus, pricing information or final prospectus contained in the applicable registration statement or any amendments or supplements thereto (to the extent the same is required by applicable Law to be delivered or made available to such purchaser at the time of sale or contract);  provided  that the Issuer shall have delivered to such Shareholder such preliminary prospectus or final prospectus contained in the applicable registration statement and any amendments or supplements thereto pursuant to Section 2.04(d) no later than the time of contract of sale in accordance with Rule 159 under the Securities Act. Reimbursements payable pursuant to the indemnification contemplated by this Section 3.01(b) will be made by periodic payments during the course of any investigation or defense, as and when bills are received or expenses incurred.
 
(c)   Notwithstanding any termination of this Agreement, each Shareholder named as a selling stockholder in a registration statement pursuant to this Article III shall indemnify and hold harmless the Issuer and its officers, directors, employees, agents, Representatives and Affiliates and each person or entity, if any, that controls the Issuer within the meaning of Section 15 of the Securities Act or Section 20 of the Exchange Act and the officers, directors, employees, agents and employees of each such controlling person against any and all Losses arising out of or based upon any untrue or alleged untrue statement of material fact contained in any registration statement, including any preliminary prospectus or final prospectus contained therein or any amendments or supplements thereto (or any documents incorporated therein by reference) or contained in any “issuer free writing prospectus” (as such term is defined in Rule 433 under the Securities Act), or any omission or alleged omission to state therein a material fact required to be stated therein or necessary to make the statements therein, in the light of the circumstances under which they were made, not misleading, but only to the extent, that such untrue statements or omissions are based solely upon information furnished in writing to the Issuer by such Shareholder expressly for use therein. Reimbursements payable pursuant to the indemnification contemplated by this Section 3.01 will be made by periodic payments during the course of any investigation or defense, as and when bills are received or expenses incurred.
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[bookmark: indemnified_party][bookmark: indemnifying_party](d)   If any Claim shall be brought or asserted against any person entitled to indemnity hereunder (an “ Indemnified Party ”), such Indemnified Party shall promptly notify the person from whom indemnity is sought (the “ Indemnifying Party ”) in writing;  provided  that the failure of any Indemnified Party to give such notice shall not relieve the Indemnifying Party of its obligations or liabilities pursuant to this Section 3.01, except to the extent that such failure shall have materially prejudiced the Indemnifying Party. In case any such Claim is brought against an Indemnified Party and such Indemnified Party seeks or intends to seek indemnity from an Indemnifying Party, the Indemnifying Party will be entitled to participate in, and to the extent that it shall elect, promptly after receiving the aforesaid notice from such Indemnified Party, assume the defense in such proceeding, including (x) in the case of an indemnification claim pursuant to Sections 3.01(b) or (c), the employment of counsel reasonably satisfactory to the Indemnified Party, (y) in the case of an indemnification claim pursuant to Section 3.01(a), the employment of counsel chosen by the Indemnified Party reasonably satisfactory to the Indemnifying Party, and the payment of all fees and expenses incurred in connection with such defense. An Indemnified Party shall have the right to employ separate counsel in any such proceeding and to participate in the defense of such proceeding, but the fees and expenses of such counsel shall be at the expense of such Indemnified Party or Parties unless: (i) the Indemnifying Party has agreed in writing to pay such fees and expenses; (ii) the Indemnifying Party shall have failed promptly to assume the defense of such proceeding and to employ counsel (in accordance with this Section 3.01(d) reasonably satisfactory to such Indemnified Party in any such proceeding; or (iii) the named parties to any such proceeding (including any impleaded parties) include both such Indemnified Party and the Indemnifying Party, and such Indemnified Party shall have been advised by counsel that representation of both such Indemnified Party and the Indemnifying Party by the same counsel would be inappropriate because of an actual conflict of interest between the Indemnifying Party and such Indemnified Party (in which case, if such Indemnified Party notifies the Indemnifying Party in writing that it elects to employ separate counsel at the expense of the Indemnifying Party, the Indemnifying Party shall not have the right to assume the defense thereof and such counsel shall be at the expense of the Indemnifying Party);  provided  that the Indemnifying Party shall not be liable for the fees and expenses of more than one separate firm of attorneys (in addition to one local counsel in each jurisdiction) at any time for all Indemnified Parties. The Indemnifying Party shall not be liable for any settlement of any such proceeding effected without its written consent, which consent shall not be unreasonably withheld, but if settled with such consent, or if there be a final judgment for the plaintiff, the Indemnifying Party shall indemnify and hold harmless the Indemnified Party from and against any Loss (to the extent stated above) by reason of such settlement or judgment. No Indemnifying Party shall, without the prior written consent of the Indemnified Party (which consent shall not be unreasonably withheld, conditioned or delayed so long as the Indemnifying Party has complied, and continues to comply, with all of its covenants and obligations under this Agreement), effect any settlement or consent to entry of any judgment of any pending proceeding in respect of which any Indemnified Party is a party, unless such settlement (x) includes an unconditional release, in form and substance reasonably satisfactory to the Indemnified Party, of such Indemnified Party from all liability on claims that are the subject matter of such proceeding and (y) does not result in any limitation or restriction upon any Shareholder’s exercise of all rights, privileges and preferences applicable to it as a holder of Company Common Stock and its rights under this Agreement. Notwithstanding the foregoing, the parties acknowledge and agree that to the extent a Claim is made against any Shareholder Indemnified Person which may be indemnifiable pursuant to Section 3.01(a), the Shareholder Indemnified Person will be entitled to retain its regular outside counsel to review and produce documents, electronic files and other materials in response to document requests in connection with any Claim for which a Shareholder Indemnified Person may be entitled to indemnification pursuant to Section 3.01(a), and make determinations with respect to and prosecute issues related to confidential information of the Shareholder Indemnified Persons. The Issuer will pay directly the reasonable fees and expenses of such counsel in connection with any such Claim.
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SECTION 3.02   Contribution. If the indemnification provided for in Sections 3.01(b) or 3.01(c) is unavailable to an Indemnified Party with respect to any Losses, or is insufficient to hold the Indemnified Party harmless as contemplated therein (other than pursuant to the exceptions to indemnification provided for in Sections 3.01(b) or 3.01(c)), then the Indemnifying Party, in lieu of indemnifying such Indemnified Party, shall contribute to the amount paid or payable by such Indemnified Party as a result of such Losses in such proportion as is appropriate to reflect the relative fault of the Indemnified Party, on the one hand, and the Indemnifying Party, on the other hand, in connection with the actions, statements or omissions which resulted in such Losses as well as any other relevant equitable considerations. The relative fault of the Indemnifying Party, on the one hand, and of the Indemnified Party, on the other hand, shall be determined by reference to, among other factors, whether the untrue or alleged untrue statement of a material fact or omission to state a material fact relates to information supplied by the Indemnifying Party or by the Indemnified Party and the parties’ relative intent, knowledge, access to information concerning the matter with respect to which the claim was asserted and opportunity to correct or prevent such statement or omission. The Issuer and each Shareholder agree that it would not necessarily be just and equitable if the amount of contribution pursuant to this Section 3.02 were determined by pro rata allocation or by any other method of allocation that does not take account of the equitable considerations referred to in this Section 3.02. No Indemnified Party guilty of fraudulent misrepresentation (within the meaning of Section 11(f) of the Securities Act) shall be entitled to contribution from an Indemnifying Party not guilty of such fraudulent misrepresentation. Notwithstanding the foregoing, no Shareholder Indemnified Person shall be required to contribute any amount in excess of the amount by which the total price at which the Registrable Securities sold by the Shareholders under the relevant registration statement exceeds the amount of any damages that such a Shareholder Indemnified Person has otherwise been required to pay by reason of such untrue or alleged untrue statement or omission or alleged omission.
 
ARTICLE IV
 
Lock-Up; Agreement to Furnish Information
 
SECTION 4.01   Lock-up Agreement. (a) Each Shareholder agrees that it will not transfer or otherwise make any short sale of, grant any option for the purchase of, or enter into any new hedging or similar transaction with the same economic effect as a sale with respect to, including a sale pursuant to Rule 144 under the Securities Act, any securities of the Issuer held by such Shareholder (other than those included in the registration) for a period specified by the representatives of the managing underwriters or co-managing underwriters of securities of the Issuer not to exceed 10 days prior and 120 days following any registered public sale of securities by the Issuer in which the Issuer gave such Shareholder an opportunity to participate in accordance with Section 2.02;  provided  that executive officers and directors of the Issuer and other holders of the Company Common Stock participating in such offering enter into similar agreements and only as long as and to the extent such persons remain subject to such agreement (and are not fully released from such agreement) for such period. Each Shareholder agrees to execute and deliver such other agreements as may be reasonably requested by the Representatives of the underwriters or co-managing underwriters which are consistent with the foregoing or which are necessary to give further effect thereto.
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[bookmark: requestedinformation](b)   Agreement to Furnish Information. In addition, if requested in writing by the Issuer or the managing underwriters or co-managing underwriters of Company Common Stock (or other securities of the Issuer), each Requesting Shareholder shall provide such documents and instruments as may be reasonably required by the Issuer or the managing underwriters or co-managing underwriters in connection with the filing of a registration statement on the date specified in such writing and the completion of any public offering of the Registrable Securities pursuant to this Agreement (including a questionnaire, custody agreement, power of attorney, lock-up letter and underwriting agreement (the “ Requested Information ”)). If the Issuer has not received, on or before the Business Day before the specified filing date, the Requested Information from each Requesting Shareholder ( provided  the written request therefor is received by any such Requesting Shareholder not less than 10 Business Days before the filing date), the Issuer may file the registration statement without including Registrable Securities of such Requesting Shareholder. The failure to so include in any registration statement the Registrable Securities of such Requesting Shareholder (with regard to that registration statement) shall not in and of itself result in any liability on the part of the Issuer to such Requesting Shareholder.
 
(c)    Rule 144 Reporting. With a view to making available to the Shareholders the benefits of certain rules and regulations of the SEC which may permit the sale of Registrable Securities to the public without registration, the Company agrees to use its commercially reasonable efforts to: (i) make and keep public information available, as those terms are understood and defined in Rule 144 under the Securities Act or any similar or analogous rule promulgated under the Securities Act, at all times after the effective date of this Agreement; (ii) file with the SEC, in a timely manner, all reports and other documents required of the Company under the Securities Act and the Exchange Act; (iii) so long as any Shareholder owns Registrable Securities, furnish to such Shareholder forthwith upon request: a written statement by the Company as to its compliance with the reporting requirements of Rule 144 under the Securities Act, and of the Exchange Act; a copy of the most recent annual or quarterly report of the Company; and such other reports and documents as such Shareholder may reasonably request in availing itself of any rule or regulation of the SEC allowing it to sell any such Company Common Stock without registration. Upon the request of any holder of Registrable Securities, the Issuer shall deliver to such holder a written statement as to whether it has complied with such requirements.
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ARTICLE V
 
Transfer and Termination of Registration Rights
 
SECTION 5.01   Transfer of Registration Rights. (a) No Shareholder shall have the right to transfer any right, remedy, obligation or liability arising under this Agreement, other than to a Permitted Transferee.
 
(b)    Following any transfer or assignment made pursuant to Section 5.01(a) in connection with the transfer by a Shareholder of a portion of its Registrable Securities to a Permitted Transferee, except in the case of such Shareholder’s demand registration right under Section 2.01 which may only be transferred in whole and not in part, the Shareholder shall retain all rights, remedies, obligations and liabilities under this Agreement with respect to the remaining portion of its Registrable Securities.
 
SECTION 5.02   Termination of Registration Rights. This Agreement (other than Section 2.03 and Article III) will terminate on the date on which all shares of Company Common Stock subject to this Agreement cease to be Registrable Securities.
 
ARTICLE VI
 
Miscellaneous
 
SECTION 6.01   Binding Effect; Issuer Joinder; Assignability; Benefit. (a) This Agreement shall inure to the benefit of and be binding upon the parties hereto and their respective heirs, successors, legal representatives and permitted assigns;  provided  that in the case the Company is not the Issuer, the Company shall cause the Issuer to execute and deliver to the Company and each Shareholder an agreement to be bound by this Agreement in the form of Exhibit B hereto and shall thenceforth succeed to, and be substituted for, and may exercise every right and power of, the Issuer under this Agreement, and the Company shall be released from its obligations under this Agreement, and this Agreement shall cease to be of further effect on the Company. Any Shareholder that ceases to own beneficially any Registrable Securities shall cease to be subject to the terms hereof (other than (i) the provisions of Article III applicable to such Shareholder with respect to any offering of Registrable Securities completed before the date such Shareholder ceased to own any Registrable Securities and (ii) this Article VI).
 
(b)    Neither this Agreement nor any right, remedy, obligation or liability arising hereunder or by reason hereof shall be assignable by any party hereto pursuant to any transfer of Registrable Securities or otherwise, except in accordance with Section 5.01. Upon transfer of any right, remedy, obligation or liability pursuant to Section 5.01, any such Permitted Transferee shall (unless already bound hereby) execute and deliver to the Issuer an agreement to be bound by this Agreement in the form of Exhibit A hereto (a “Joinder Agreement”) and shall thenceforth be a “Shareholder”.
 
(c)    Nothing in this Agreement, expressed or implied, is intended to confer on any Person other than the parties hereto, and their respective heirs, successors, legal representatives and permitted assigns, any rights, remedies, obligations or liabilities under or by reason of this Agreement, except that the provisions of Article III shall inure to the benefit of the persons referred to in that article.
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SECTION 6.02   Notices. All notices and other communications required or permitted hereunder shall be in writing and shall be mailed by registered or certified mail, postage prepaid, sent by facsimile or otherwise delivered by hand or by messenger addressed:
 
(a)    if given to the Issuer, to the following address and fax number (or such other address and fax number set forth in an Issuer Joinder Agreement):
 
[NewCo] LLC
c/o Barnes & Noble, Inc.
122 Fifth Avenue
New York, NY 10011
 
Attn:   Eugene V. DeFelice
    Vice President, General Counsel & Secretary
 
Facsimile No.: (212) 463-5683
 
With a Copy to:
 
Cravath, Swaine & Moore LLP
Worldwide Plaza
825 Eighth Avenue
New York, NY 10019
 
Attn:   Scott A. Barshay, Esq.
    Andrew R. Thompson, Esq.
 
Facsimile: (212) 474-3700
 
(b)    if given to any Shareholder, at the address for such Shareholder set forth in Exhibit C hereto or otherwise provided to the Issuer as set forth below.
 
All such notices shall be deemed to have been delivered and given for all purposes (i) on the delivery date if delivered by confirmed facsimile, (ii) on the delivery date if delivered personally to the party to whom the same is directed, (iii) one (1) business day after deposit with a commercial overnight carrier, with written verification of receipt, or (iv) five (5) business days after the mailing date, whether or not actually received, if sent by U.S. mail, return receipt requested, postage and charges prepaid, or any other means of rapid mail delivery for which a receipt is available addressed to the receiving party as specified on the signature page of this Agreement. Changes of the person to receive notices or the place of notification shall be effectuated pursuant to a notice given under this Section 6.02.
 
Any person that becomes a Shareholder after the date hereof shall provide its address, fax number and email address to the Issuer.
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SECTION 6.03   Counterparts and Facsimile. This Agreement may be executed in two or more identical counterparts (including by facsimile), each of which shall be an original, with the same effect as if the signatures thereto and hereto were upon the same instrument, and shall become effective when one or more counterparts have been signed by each of the parties and delivered (by telecopy or otherwise) to the other parties.
 
SECTION 6.04   Waiver; Amendment. No provision of this Agreement may be waived except by an instrument in writing executed by the party against whom the waiver is to be effective. The failure of any party hereto to exercise any right, power or remedy provided under this Agreement or otherwise available in respect hereof at law or in equity, or to insist upon compliance by any other party hereto with its obligations hereunder, shall not constitute a waiver by such party of its right to exercise any such other right, power or remedy or to demand such compliance. No provision of this Agreement may be amended or otherwise modified except by an instrument in writing executed by the Issuer and the holders of at least a majority of the Registrable Securities held by the parties hereto at the time of such proposed amendment or modification,  provided  that no such amendment or modification shall adversely affect the interests of any holder of Registrable Securities hereunder disproportionately to other holders of Registrable Securities without the written consent of such holder.
 
SECTION 6.05 Governing Law; Specific Enforcement; Submission to Jurisdiction; Waiver of Jury Trial. (a) THIS AGREEMENT SHALL BE GOVERNED BY, AND CONSTRUED AND ENFORCED IN ACCORDANCE WITH, THE LAWS OF THE STATE OF NEW YORK, WITHOUT REGARD TO THE CONFLICTS OF LAWS RULES OF SUCH STATE.
 
(b) Specific Enforcement. THE PARTIES ACKNOWLEDGE AND AGREE THAT IRREPARABLE DAMAGE WOULD OCCUR IN THE EVENT THAT ANY OF THE PROVISIONS OF THIS AGREEMENT WERE NOT PERFORMED IN ACCORDANCE WITH THEIR SPECIFIC TERMS OR WERE OTHERWISE BREACHED. IT IS ACCORDINGLY AGREED THAT THE PARTIES SHALL BE ENTITLED TO AN INJUNCTION OR INJUNCTIONS TO PREVENT BREACHES OR THREATENED BREACHES OF THIS AGREEMENT AND TO ENFORCE SPECIFICALLY THE TERMS AND PROVISIONS OF THIS AGREEMENT IN ANY COURT OF COMPETENT JURISDICTION, IN EACH CASE WITHOUT PROOF OF DAMAGES OR OTHERWISE (AND EACH PARTY HEREBY WAIVES ANY REQUIREMENT FOR THE SECURING OR POSTING OF ANY BOND IN CONNECTION WITH SUCH REMEDY), THIS BEING IN ADDITION TO ANY OTHER REMEDY TO WHICH THEY ARE ENTITLED AT LAW OR IN EQUITY. THE PARTIES AGREE NOT TO ASSERT THAT A REMEDY OF SPECIFIC ENFORCEMENT IS UNENFORCEABLE, INVALID, CONTRARY TO LAW OR INEQUITABLE FOR ANY REASON, NOR TO ASSERT THAT A REMEDY OF MONETARY DAMAGES WOULD PROVIDE AN ADEQUATE REMEDY.
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(c)    Submission to Jurisdiction. EACH OF THE PARTIES HERETO IRREVOCABLY AGREES THAT ANY LEGAL ACTION OR PROCEEDING WITH RESPECT TO THIS AGREEMENT AND THE RIGHTS AND OBLIGATIONS ARISING HEREUNDER, OR FOR RECOGNITION AND ENFORCEMENT OF ANY JUDGMENT IN RESPECT OF THIS AGREEMENT AND THE RIGHTS AND OBLIGATIONS ARISING HEREUNDER, BROUGHT BY THE OTHER PARTY HERETO OR ITS SUCCESSORS OR ASSIGNS SHALL BE BROUGHT IN ANY STATE OR FEDERAL COURT IN THE CITY OF NEW YORK, BOROUGH OF MANHATTAN, SO LONG AS ONE OF SUCH COURTS SHALL HAVE SUBJECT MATTER JURISDICTION OVER SUCH SUIT, ACTION OR PROCEEDING, AND THAT ANY CAUSE OF ACTION ARISING OUT OF THIS AGREEMENT SHALL BE DEEMED TO HAVE ARISEN FROM A TRANSACTION OF BUSINESS IN THE STATE OF NEW YORK. EACH OF THE PARTIES HERETO HEREBY IRREVOCABLY SUBMITS WITH REGARD TO ANY SUCH ACTION OR PROCEEDING FOR ITSELF AND IN RESPECT OF ITS PROPERTY, GENERALLY AND UNCONDITIONALLY, TO THE PERSONAL JURISDICTION OF THE AFORESAID COURTS AND AGREES THAT IT WILL NOT BRING ANY ACTION RELATING TO THIS AGREEMENT OR ANY OF THE TRANSACTIONS CONTEMPLATED BY THIS AGREEMENT IN ANY COURT OTHER THAN THE AFORESAID COURTS. EACH OF THE PARTIES HERETO HEREBY IRREVOCABLY WAIVES, AND AGREES NOT TO ASSERT, BY WAY OF MOTION, AS A DEFENSE, COUNTERCLAIM OR OTHERWISE, IN ANY ACTION OR PROCEEDING WITH RESPECT TO THIS AGREEMENT, (1) ANY CLAIM THAT IT IS NOT PERSONALLY SUBJECT TO THE JURISDICTION OF THE ABOVE-NAMED COURTS FOR ANY REASON, (2) ANY CLAIM THAT IT OR ITS PROPERTY IS EXEMPT OR IMMUNE FROM JURISDICTION OF ANY SUCH COURT OR FROM ANY LEGAL PROCESS COMMENCED IN SUCH COURTS (WHETHER THROUGH SERVICE OF NOTICE, ATTACHMENT PRIOR TO JUDGMENT, ATTACHMENT IN AID OF EXECUTION OF JUDGMENT, EXECUTION OF JUDGMENT OR OTHERWISE) AND (3) TO THE FULLEST EXTENT PERMITTED BY THE APPLICABLE LAW, ANY CLAIM THAT (A) THE SUIT, ACTION OR PROCEEDING IN SUCH COURT IS BROUGHT IN AN INCONVENIENT FORUM, (B) THE VENUE OF SUCH SUIT, ACTION OR PROCEEDING IS IMPROPER OR (C) THIS AGREEMENT, OR THE SUBJECT MATTER HEREOF, MAY NOT BE ENFORCED IN OR BY SUCH COURTS. EACH PARTY HERETO HEREBY IRREVOCABLY CONSENTS TO THE SERVICE OF PROCESS IN ANY ACTION, SUIT OR OTHER PROCEEDING ARISING OUT OF OR RELATING TO THIS AGREEMENT OR ANY OF THE TRANSACTIONS CONTEMPLATED BY THIS AGREEMENT, ON BEHALF OF ITSELF OR ITS PROPERTY, BY U.S. REGISTERED MAIL TO SUCH PARTY’S RESPECTIVE ADDRESS SET FORTH BELOW, AND NOTHING IN THIS SECTION 6.05(c) SHALL AFFECT THE RIGHT OF ANY PARTY TO SERVE LEGAL PROCESS IN ANY OTHER MANNER PERMITTED BY LAW.
 
(d)    Waiver of Jury Trial. EACH PARTY HERETO HEREBY WAIVES, TO THE FULLEST EXTENT PERMITTED BY APPLICABLE LAW, ANY RIGHT IT MAY HAVE TO A TRIAL BY JURY IN RESPECT OF ANY SUIT, ACTION, CLAIM OR OTHER PROCEEDING ARISING OUT OF, UNDER OR IN CONNECTION WITH THIS AGREEMENT. EACH PARTY HERETO (1) CERTIFIES THAT NO REPRESENTATIVE OF ANY OTHER PARTY HAS REPRESENTED, EXPRESSLY OR OTHERWISE, THAT SUCH OTHER PARTY WOULD NOT, IN THE EVENT OF ANY ACTION, SUIT OR PROCEEDING, SEEK TO ENFORCE THE FOREGOING WAIVER AND (2) ACKNOWLEDGES THAT IT AND THE OTHER PARTIES HERETO HAVE BEEN INDUCED TO ENTER INTO THIS AGREEMENT BY, AMONG OTHER THINGS, THE MUTUAL WAIVER AND CERTIFICATIONS IN THIS SECTION 6.05(d).
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SECTION 6.06   Headings. The headings and subheadings in this Agreement are included for convenience and identification only and are in no way intended to describe, interpret, define or limit the scope, extent or intent of this Agreement or any provision hereof.
 
SECTION 6.07   Entire Agreement. Except as specifically provided in this Agreement, this Agreement constitutes the entire agreement, and supersedes all other prior agreements, understandings, representations and warranties, both written and oral, between the parties, with respect to the subject matter hereof.
 
SECTION 6.08   Severability. Any term or provision of this Agreement which is invalid or unenforceable in any jurisdiction shall, as to that jurisdiction, be ineffective to the extent of such invalidity or unenforceability without rendering invalid or unenforceable the remaining terms and provisions of this Agreement in any other jurisdiction. If any provision of this Agreement is so broad as to be unenforceable, such provision shall be interpreted to be only so broad as is enforceable.
 
SECTION 6.09   Future Registration Rights. From and after the date of this Agreement, the Issuer shall not enter into any agreement with any holder or prospective holder of any securities of the Issuer giving such holder or prospective holder registration rights the terms of which are more favorable than or senior to the registration rights granted to the Shareholders hereunder unless it offers corresponding registration rights to the Shareholders hereunder; provided that this Section 6.09 shall not apply to any registration rights granted to Parent or its Subsidiaries (or their respective successors).
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the date first stated above.
 
 
	[NEWCO] LLC

	 

	by

	 
	 

	 
	Name:

	 
	Title:





	[ ]

	 

	by

	 
	 

	 
	Name:

	 
	Title:


 
 
 
 





 

EXHIBIT A
 
[FORM OF SHAREHOLDER JOINDER TO REGISTRATION RIGHTS AGREEMENT]
 
This SHAREHOLDER JOINDER AGREEMENT (this “Shareholder Joinder Agreement ”) is made as of the date written below by the undersigned in accordance with the Registration Rights Agreement dated as of [•], 2011 (as the same may be amended from time to time, the “ Registration Rights Agreement ”), among [NewCo] LLC or any other Issuer joined thereto and the Shareholders party thereto. Capitalized terms used, but not defined, herein shall have the meaning ascribed to such terms in the Registration Rights Agreement.
 
SECTION 1.   Acknowledgment. The undersigned acknowledges that it is becoming a party to the Registration Rights Agreement.
 
SECTION 2.   Agreement. The undersigned (a) agrees that it shall be bound by and subject to the terms of the Registration Rights Agreement as a “Permitted Transferee” of a Shareholder thereto, (b) shall have all the rights and obligations of a Shareholder and a Permitted Transferee thereunder as if it had executed the Registration Rights Agreement as if it were originally a party thereto, and (c) hereby ratifies, as of the date hereof, and agrees to be bound by, all of the terms, provisions and conditions contained in the Registration Rights Agreement (including, without limitation, Section 6.01 thereof).
 
Executed and dated this ___ day of ______ _________. 
 
	[NAME OF JOINING SHAREHOLDER],

	 

	by

	 
	 

	 
	Name:

	 
	Title:

	 
	 

	 
	Address for Notices:
 
[Address]
[Fax number]


 
 
 
 





 

 
EXHIBIT B
 
[FORM OF ISSUER JOINDER TO REGISTRATION RIGHTS AGREEMENT]

This ISSUER JOINDER AGREEMENT (this “Issuer Joinder Agreement”) is executed pursuant to the terms of the Registration Rights Agreement, dated as of [ ], 2012, a copy of which is attached hereto and is incorporated herein by reference (the “ Registration Rights Agreement ”), by the undersigned. By execution and delivery of this Issuer Joinder Agreement, the undersigned agrees as follows:
 
SECTION 1.   Acknowledgment. The undersigned acknowledges that it is becoming a party to the Registration Rights Agreement.
 
SECTION 2.   Agreement. The undersigned (a) agrees that it shall be bound by and subject to the terms of the Registration Rights Agreement as the “Issuer” and (b) shall have all the rights and obligations of the Issuer thereunder as if it had executed the Registration Rights Agreement as if it were originally a party thereto, and (c) hereby ratifies, as of the date hereof, and agrees to be bound by, all of the terms, provisions and conditions contained in the Registration Rights Agreement (including, without limitation, Section 6.01 thereof).
 
Executed and dated this ___ day of ______ _________.
 

	[NAME OF ISSUER],

	 

	by

	 
	 

	 
	Name:

	 
	Title:

	 
	 

	 
	Address for Notices:
 
[Address]
[Fax number]


 
 
 
 





 

 
EXHIBIT C
 
SHAREHOLDERS PARTY TO THE REGISTRATION RIGHTS AGREEMENT
 
For each Shareholder:
 
[Name of Shareholder]
[Address]
[Fax Number]
 
[Name of Shareholder]
[Address]
[Fax number]
 

 
 
 





 
 
 
ANNEX C
 

 
B&N/NewCo
Overview of Material Separation Principles
 
Overview. The separation would involve Barnes & Noble, Inc. (“B&N”) separating its digital device, college bookstore and nook.com businesses (including barnesandnoble.com llc) into a separate legal entity (“NewCo”). Following the separation, NewCo would conduct the digital device, digital content, college bookstore and nook.com businesses. B&N would continue to conduct its current retail and eCommerce businesses (through the website barnesandnoble.com) and would retain the assets and liabilities not separated into NewCo (including, without limitation, the Barnes & Noble trademark). As part of the separation, B&N employees who currently conduct B&N’s eCommerce business would transfer to NewCo along with the infrastructure relating to such eCommerce business, and NewCo would provide services to B&N in connection with B&N’s eCommerce business. Subsequent to the separation, an IPO, spin-off or split-off of NewCo may occur or B&N may sell all or a portion of its assets other than its interest in NewCo.
 
NewCo Balance Sheet. NewCo’s balance sheet following separation is expected to reflect the following:
 
	 
	
	Working capital as of the date of separation relating to the digital device business and college bookstore business would be on NewCo’s balance sheet; this working capital includes, without limitation, the inventory of Nook devices (including refurbished devices) and accessories held in B&N stores, the B&N distribution system and with third-party logistics providers and the inventory of the college business, in each case, as of the date of separation;

	 
	
	 

	 
	
	NewCo would be separated on a cash-free basis;

	 
	
	 

	 
	
	Trade accounts receivable, trade accounts payable, purchase commitments, prepaid expenses and accruals, in each case, as of the date of separation arising out of the digital device and college bookstore businesses would be on NewCo’s balance sheet;

	 
	
	 

	 
	
	The current B&N credit facility will remain in place until such time as it may be either amended or replaced by separate facilities for B&N and NewCo. In the interim, the current B&N facility may be modified to provide for separate borrowing bases for B&N and NewCo. B&N and NewCo intend to establish separate facilities at or prior to the separation and will work diligently to establish those separate facilities, such that NewCo will not be responsible or liable following the separation for indebtedness of B&N. For the avoidance of doubt, no indebtedness shall be incurred under any such separate NewCo facility prior to or at the time of the separation. The net proceeds from the Morrison investment would be maintained in a separate account to fund NewCo working capital needs. B&N will propose that the bank group not have a lien against this account;


 
 
 
 





 
 
 
	 
	
	The seller note issued in connection with the purchase of the college bookstore business would remain with B&N;

	 
	
	 

	 
	
	All intercompany receivables and payables between B&N and its subsidiaries, on the one hand, and the digital devices and college bookstore businesses, on the other hand, would be unwound as of the date of separation without cash settlement, except that intercompany payables relating to college bookstore inventory which are actually included in the NewCo business as of the date of separation would not be unwound and would be part of NewCo’s balance sheet; and 1

	 
	
	 

	 
	
	Other than indebtedness (including, without limitation, the intercompany payables with respect to the college bookstore business referred to in the immediately preceding bullet) described in these separation principles, NewCo will not have any indebtedness at the time of the separation.



NewCo would not participate in the B&N cash management system following separation.
 
Other Assets and Liabilities. In addition to the matters described above, NewCo would receive assets from B&N and assume liabilities of B&N primarily related to B&N’s digital device, digital content, eCommerce and college bookstore businesses, including, without limitation:
 
	 
	
	Digital device manufacturing and development work and rights;

	 
	
	 

	 
	
	App software development work and rights;

	 
	
	 

	 
	
	Intellectual property associated solely with the digital device, digital content and college bookstore businesses (including related patents, the Nook trademark, copyrights and licenses for digital content and a license for use of (but not ownership of) the Barnes & Noble name and trademark, but only including certain urls, such as book.com, nook.com and nookstudy.com);

	 
	
	 

	 
	
	Customer data originating in B&N’s digital device and college bookstore businesses and rights to maintain digital lockers for digital customers, in each case, subject to applicable restrictions under privacy policies and applicable law and regulation;

	 
	
	 

	 
	
	Rights to sell digital content;

	 
	
	 

	 
	
	Litigation and claims arising out of or relating to the businesses, assets and liabilities to be transferred to NewCo;


 




1 The college business is very cyclical, and the amount of inventory and related debt varies significantly depending on the time of year. The principle is that the inventory and related payables will transfer to NewCo.
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	
	Obligations under the leases for the Palo Alto and 9th Avenue offices;

	 
	
	 

	 
	
	Obligations with respect to third-party channel partner returns, price protection agreements with third-party channel partners, rebates and offsets of rebates from suppliers;

	 
	
	 

	 
	
	Obligations under device warranties (including pre-separation device warranties); and

	 
	
	 

	 
	
	Obligations under the settlement and patent license agreement from and after the date of separation.



The transfer of assets and liabilities to NewCo are expected to be made as of the date of separation but are subject to receipt of third-party consents. For assets and liabilities for which B&N does not receive such consent prior to the date of separation, B&N and NewCo would seek to implement arrangements to allow NewCo to the maximum extent reasonably practicable to obtain the benefits and bear the burdens of such assets and liabilities until such consent is obtained. Any costs associated with obtaining such third-party consents or any amendments, modifications or waivers of existing contracts in connection with the transfers contemplated by these separation principles will be borne by NewCo. Any increase in costs as a result of any replacement contract entered into in connection with the separation will be borne by the party entering into such contract. To the extent that the data transfers described above are prohibited or restricted by a privacy policy or applicable law or regulation, the parties shall work together in good faith to try to develop and implement appropriate and permissible mechanisms to permit such transfers, which may include disclosure and opt-in mechanisms.
 
Substantially all the employees of B&N who as of the date of separation are engaged primarily in B&N’s non-retail digital device, digital content and college bookstore businesses (and the associated liabilities) would transfer to NewCo. B&N employees who currently conduct B&N’s eCommerce business would become part of NewCo.
 
To the maximum extent possible, B&N would retain all net operating losses.
 
Material Commercial Relationships. In connection with the separation, B&N and NewCo expect to enter into material commercial relationships covering the subjects described below.
 
	 
	
	Sale of Digital Devices in B&N’s Retail Stores: B&N would continue to sell NewCo’s devices and device accessories and provide service and accept returns in B&N’s retail stores. B&N would cover the costs of employees (including, for example, management incentives related to device sales) and retail space in connection with the foregoing. The material terms relating to such sales are set forth on Annex I.

	 
	
	 

	 
	
	Website Referrals: The B&N website would display NewCo digital content with links that refer to the NewCo website for users attempting to purchase that content through the B&N website. NewCo would make “affiliate payments” to B&N based on sales of content to users not purchasing through a device to which the  [***] commission on content sales described in Annex I applies.
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	
	Loyalty Programs: For members who signed up for the existing loyalty program under terms which specifically provided for a discount on digital devices, NewCo would continue to honor those discounts and would reimburse B&N for the costs of those discounts on devices purchased from B&N. Otherwise, NewCo would have discretion as to whether to honor the B&N loyalty program.

	 
	
	 

	 
	
	Gift Cards: B&N and NewCo would continue to honor pre-separation gift cards and B&N would reimburse NewCo for any merchandise purchased from NewCo using a pre-separation gift card. NewCo gift cards would be honored post-separation by B&N for NewCo merchandise, with NewCo bearing the costs of redemption of those gift cards.

	 
	
	 

	 
	
	Extended Warranties: NewCo would maintain relationships with extended warranty providers and create and maintain service contracts for digital device customers. B&N would reimburse NewCo on a pass-through cost basis for this service.

	 
	
	 

	 
	
	College Use of B&N Systems: NewCo would have the right to use B&N’s book acquisition systems (IMM, SSIM and BookMaster) to purchase trade books (including use of B&N’s distribution facilities in connection therewith) and B&N’s eplanner and merchandising systems, in each case, in the conduct of the college bookstore business. NewCo would be billed a per-unit fee of $ [***]  for such services. Freight in connection with such purchases would be billed to college bookstores on a pass-through cost basis.

	 
	
	 

	 
	
	Data Sharing: B&N and NewCo may choose to share customer data for various purposes including, without limitation, to provide customer service and marketing. All such sharing shall be subject to applicable restrictions under privacy policies and applicable law and regulation. To the extent that data sharing the parties wish to undertake is prohibited or restricted by privacy policies or applicable law or regulation, the parties shall work together in good faith to try to develop and implement appropriate mechanisms to permit such sharing, which may include disclosure and opt-in mechanisms.

	 
	
	 

	 
	
	Showroom Agreements: The existing showroom agreements would remain at B&N.



Other than with respect to extended warranties and college trade book purchases (which are anticipated to be for a longer term, these relationships are anticipated to have a five-year term.
 
B&N and NewCo may at or prior to the completion of the separation work out additional details with respect to the transactions and relationships between B&N and NewCo so long as such transactions and relationships are not inconsistent in any way with these separation principles and a committee of the Board of B&N that consists solely of independent directors (which may include an already existing committee of the B&N Board) determines that such transactions and relationships are in the best interests of the equityholders of NewCo in their capacity as equityholders and not inconsistent in any way with these separation principles. B&N will consult with Microsoft prior to taking any such actions. B&N and NewCo cannot enter into new transactions and relationships that are inconsistent in any way with these separation principles.
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Transition Services.
 
	 
	
	Call Centers: NewCo and B&N would share call center facilities at the existing Lyndhurst call center facility with NewCo subletting a portion of the call center facility (based on relative call volume) and paying its pro rata share of the total costs of the call center (based on relative call volume). B&N would continue to provide customer service for NewCo’s college bookstore business for a per-call fee to NewCo of $ [***] .

	 
	
	 

	 
	
	Distribution Centers and Fulfillment Services: B&N would provide NewCo with continued access to its distribution centers following separation, in each case at cost to B&N,  [***] , until NewCo can complete its transition to a third-party logistics provider. B&N would also provide fulfillment services to NewCo (i) from the date of the separation until August 31, 2012, for a per unit processing fee of $ [***]  and (ii) from September 1, 2012 to November 30, 2013, following NewCo’s transition to a third-party logistics provider, at a cost per month to be agreed by the parties or if no cost is agreed, based on actual cost but subject to a cap of a per unit processing fee of $ [***] .

	 
	
	 

	 
	
	IT: B&N would provide IT infrastructure, systems and support to NewCo on a transitional basis, including, for example, Oracle, payroll systems, merchandising systems, e-mail, data warehouses and customer databases. These services will be provided on a pass-through cost basis.

	 
	
	 

	 
	
	eCommerce: B&N employees who currently conduct B&N’s eCommerce business would become part of NewCo, along with the infrastructure relating to such eCommerce business. NewCo would provide services to B&N in connection with B&N’s eCommerce business on a pass-through cost basis, including, for example, website application development, product data, QA, project management and search personalization.

	 
	
	 

	 
	
	SAP and Shared Platforms: NewCo would charge B&N on a pass-through cost basis for using SAP and other shared platforms.

	 
	
	 

	 
	
	Datacenters: NewCo would have access to the Westbury and Monroe datacenters on a transitional basis and would bear its share of the pass-through costs of such datacenters (determined based on servers and disks housed in the datacenters). Costs subject to allocation under this principle would not include the costs of any datacenter that either party may establish which the other party does not use.
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	
	Equity Compensation: While NewCo has the right to establish equity incentive plans, it is currently anticipated that equity incentive compensation to NewCo employees following the separation and prior to the time NewCo’s stock is traded on a public market would be provided in the form of equity incentive grants by B&N. NewCo would reimburse B&N for the cost of all such grants post-separation.

	 
	
	 

	 
	
	HR: B&N would provide HR functions and services, including, for example, payroll, benefits administration and general human resources services, to NewCo on a transitional basis on a pass-through cost basis.

	 
	
	 

	 
	
	Shared Office Space: NewCo and B&N would share certain office space under either a sublease or license arrangement for a transitional period. The costs of such shared office space would be determined based on relative headcount within the shared office space. B&N may also continue to provide credit support for real estate used by NewCo until that credit support can be replaced. NewCo’s college bookstore business would continue to sublease its headquarters office space from B&N on the current terms.

	 
	
	 

	 
	
	Finance: B&N would provide certain finance, tax, treasury and accounting services on a transitional basis on a pass-through cost basis.

	 
	
	 

	 
	
	Legal: The internal and external legal costs (including corporate secretary costs) would be allocated between B&N and NewCo. Where such costs are identified in good faith by B&N as relating to B&N or NewCo, they would be allocated to such party. In all other cases, they would be allocated based on headcount.


 
For purposes of these separation principles, except as otherwise specified above “pass-through cost” with respect to a service means the direct cost to the party providing such service plus an allocation of the employee overhead (salary and benefit costs) of such providing party based on the time expended by the employees of such party in providing such service as determined by the providing party in good faith. In the event that a party providing a transition service is required to incur additional out-of-pocket expenses to provide such transition service, the recipient of such transition service will reimburse the party providing such transition service for such expenses. These transition service agreements are anticipated to have a term of five years, subject to the right of the party receiving the transition service to terminate early.
 
General Separation Arrangements. B&N and NewCo would agree to other customary separation arrangements on customary terms and conditions, including cross-indemnification with respect to liabilities related to their respective businesses (including accounts payable), cooperation in tax and litigation matters, access to books and records and insurance claims. NewCo would also provide registration rights to B&N and, if requested by B&N, would agree to take actions to facilitate a spin-off or split-off of NewCo from B&N.
 
[bookmark: ref_id0e5hac]
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Annex 1
 
 
Project Darwin
 Retail Term Sheet
 
	●
	 
	Device Margin

	 
	 
	 

	 
	 
	[***]

	 
	 
	 

	●
	 
	Content Margin

	 
	 
	 

	 
	 
	[***]

	 
	 
	 

	●
	 
	Accessory Margin

	 
	 
	 

	 
	 
	[***]

	 
	 
	 

	●
	 
	Warranty Margin

	 
	 
	 

	 
	 
	[***]

	 
	 
	 

	●
	 
	Ownership of devices and accessories

	 
	 
	 

	 
	 
	[***]




	●
	 
	Payment terms

	 
	 
	Retail will pay 15 days after month end for all net purchases of devices and accessories sold in the prior month off POS information.

	 
	 
	 

	 
	 
	Newco will pay 15 days after month end for all content sales made on retail and BN.com device from the prior month.



In-Store Marketing
 
	The following items will be provided to Retail by Newco at its sole expense:

	 
	 
	 

	●
	 
	Design, production and delivery of all Nook in-store material including all signage for Nook boutiques, tables and counters

	 
	 
	 

	●
	 
	“Take-one” brochures and other Nook signage to be used in retail stores

	 
	 
	 

	●
	 
	All demo devices for all new Nook products

	 
	 
	 

	●
	 
	All replacement demo devices for current Nook displays

	 
	 
	 

	●
	 
	Website videos

	 
	 
	 

	●
	 
	Any incremental costs for adding Nook to shopping bags over current one color pricing will be paid by Newco



Nook Dedicated Sales Area
 
	●
	 
	Retail will maintain dedicated sales area through existing boutiques, counters, and tables similar to existing fixturing and prominence currently in retail stores.

	 
	 
	 

	●
	 
	Any changes or additions to existing fixtures, displays, signage, bezels, and TV monitors will be provided by Newco and its sole expense.

	 
	 
	 

	●
	 
	Newco will have 100% of the signage within the Nook boutiques, counters, and Nook tables.  Signage promoting NOOK products outside these areas will be somewhat similar in scope to today and will have to be mutually agreed upon.


 
 
 
 
 





 
 
BKS Messaging
 
[***]

WiFi
 
Retail will provide and maintain WiFi in stores with adequate bandwidth of current Nook devices at its sole cost.

Training/On-going Material    
                                                  
	●
	 
	Newco will provide “content, visuals, train the trainer” materials to BKS

	 
	 
	 

	●
	 
	Newco will provide for each new device or service release a training session for retail trainers

	 
	 
	 

	●
	 
	BKS will produce the actual training collateral, run in-person training, and LMS modules for its staff

	 
	 
	 

	●
	 
	Newco will create and provide video tutorials (for customer/bookseller use) and updated web support material.



In-Store Videos
 
	●
	 
	Retail will provide and maintain the digital management system and hardware as currently configured.

	 
	 
	 

	●
	 
	Newco will provide and manage programming for digital signage (TV monitors) and digital displays (book cover displays and provide content and signs for use in lightboxes that retail will update at Newco’s request and expense.



Price Markdowns/Protection
 
	●
	 
	Newco will set and establish all pricing and markdowns for devices and accessories.

	 
	 
	 

	●
	 
	[***]

	 
	 
	 

	●
	 
	[***]

	 
	 
	 

	●
	 
	Newco from time to time run promotions with 3rd party channel partners that for a defined promotional window will offer merchandise at different prices than BKS stores.  Newco will alert store management to these promotions in advance

	 
	 
	 

	●
	 
	[***]

	 
	 
	 

	●
	 
	[***]

	 
	 
	 

	●
	 
	[***]


 
 
 
 
 





 
 
 
Defects and Recalls
 
	●
	 
	BKS will provide prompt notice to Newco regarding defects in Newco products.

	 
	 
	 

	●
	 
	Newco will be responsible for the cost of all defective and recalled products.



Exclusivity
 
	●
	 
	Newco products will be the exclusive devices and accessories, content, apps and video service sold by Retail.



Purchase/Returns – Freight
 
	●
	 
	All purchases of devices and accessories will be FOB stores.

	●
	 
	Freight costs for devices and accessories returned from retail stores and from B&N distribution centers to Newco will be paid by Newco.



Nook Forecast                                
Specified representatives of BKS and Newco will meet on an annual basis prior to the beginning of each calendar year (the “Annual Marketing Plan”).  The parties will develop a mutually acceptable annual Sales and Marketing Plan that will detail specific seasonal requirements for the following year, including anticipated amount of signage, collateral to be produced and devices to be acquired, including new products.

BKS and Newco will meet on a monthly basis in order to discuss expected demand for Newco products and shall cooperate to develop sales forecasts for BKS for Newco Products reflecting the best available information, which information shall be shared between the parties, regarding consumer and market demands, inventory positions, available technology and other related or relevant information.

B2B Sales
Retail will continue to market its current and future B2B customer through its retail stores.  To avoid overlap, Newco will use best efforts to avoid selling to these customers.  In the event Newco sells devices to an current retail B2B customer, retail will be entitled to a margin from that sale.

Term
5 years
 
 
 
 
 
 
 
 
 
 





 
 
 
EXHIBIT A

[Form of Joinder Agreement]

           This JOINDER AGREEMENT (this “Joinder Agreement”) is executed pursuant to the terms of the Investment Agreement, dated as of April 27, 2012, a copy of which is attached hereto and is incorporated herein by reference (the “ Investment Agreement ”), by the undersigned.  By execution and delivery of this Joinder Agreement, the undersigned agrees as follows:
 
       SECTION 1.  Acknowledgment.  The undersigned acknowledges that it is becoming a party to the Investment Agreement.
 
       SECTION 2.  Agreement.  The undersigned (a) agrees that it shall be bound by and subject to the terms of the Investment Agreement and (b) hereby adopts the Investment Agreement with the same force and effect as if it were originally a party thereto.
 
       Executed and dated this       day of                  .


	 
	[NEWCO] LLC,


 
	 
	by
	 

	 
	Name:

	 
	Title:



 
 
 
[bookmark: doc_1_3] 

CONFIDENTIAL TREATMENT REQUESTED.  INFORMATION FOR WHICH CONFIDENTIAL TREATMENT HAS BEEN REQUESTED IS OMITTED AND MARKED WITH "[***]".   AN UNREDACTED VERSION OF THE DOCUMENT HAS ALSO BEEN FURNISHED SEPARATELY TO THE SECURITIES AND EXCHANGE COMMISSION AS REQUIRED BY RULE 24B-2 UNDER THE SECURITIES EXCHANGE ACT OF 1934, AS AMENDED.  
 
Exhibit 10.2
 
 
Commercial Agreement

This Commercial Agreement (this “Agreement”), dated as of the Effective Date, is between: Microsoft Corporation, a Washington corporation ( “Microsoft” ); Barnes and Noble, Inc., a Delaware corporation ( “B&N” ); and the company to be formed by B&N and described in the Investment Agreement as “NewCo,” and identified on the signature page of this Agreement (“ NewCo ”).

Background and Purpose

A.            The parties desire to jointly invest in and expand and enhance the e-book and related e-reading business currently conducted by B&N. In furtherance thereof, B&N is transferring its Nook® devices, online bookstore, e-content publishing and College businesses to NewCo, and Microsoft is making an investment in NewCo, as described in the Investment Agreement.

B.            In addition, the parties desire to enhance and expand NewCo’s business through, among other things, NewCo’s development and promotion of a global e-reading content experience with Microsoft’s Windows OS, Windows Phone and other products, as more particularly described in this Agreement.

Agreement

Section 1.             Definitions; Overview of Responsibilities; Related Agreements; Governance Processes; Effectiveness

1.1           Definitions.  The terms defined in Exhibit A and in the body of this Agreement will have their respective meanings when used in this Agreement with initial letters capitalized.

1.2           B&N Responsibilities.  B&N will:

(a)           subject to the receipt of any applicable third party consents, which B&N will use commercially reasonable efforts to obtain, transfer or cause its Subsidiaries to transfer to NewCo all of its rights, title and interests in the E-Reading Assets and Content;

(b)           if B&N is unable to obtain any required third party consent for the transfer of any Content offered in the B&N Store immediately prior to transfer to NewCo, use commercially reasonable efforts to implement arrangements to allow NewCo to make such Content available to customers of the NewCo Store; and

(c)           upon NewCo’s reasonable request and at NewCo’s expense, use good faith efforts to draw upon B&N’s existing relationships with publishers to assist NewCo in entering into agreements with such publishers to procure Reading Content for the NewCo Store; provided that this obligation shall terminate upon B&N ceasing to directly or indirectly own a majority of the equity interests of NewCo.

1.3           NewCo Responsibilities. NewCo will:

(a)           if B&N is unable to obtain any required third party consent for the transfer of Content offered in the B&N Store immediately prior to transfer to NewCo, use commercially reasonable efforts to make such Content available to customers of the NewCo Store;
 
 
 





 
 
(b)           be solely responsible for acquiring and pricing all Content distributed in the NewCo Windows App and the NewCo Phone App and for paying all costs associated with providing that Content;

(c)           develop and distribute a NewCo Windows App that delivers a [***] experience on Windows OS pursuant to Section 2;

(d)           enable users of Microsoft Products and Services to interact with Content from the NewCo Store pursuant to Section 3;

(e)           use the Microsoft Commerce Platform and Microsoft ID System for commerce transactions in the NewCo Apps and Microsoft Products and Services with the NewCo Store pursuant to Section 4;

(f)           expand the geographies and catalog of the NewCo Store pursuant to Section 5;

(g)           develop and distribute the NewCo Phone App pursuant to Section 6; and

(h)           share with Microsoft the Net Revenue pursuant to Section 7.1;

provided that nothing in the foregoing clauses (c)-(h) shall expand or modify in any way the rights or obligations of any party under this Agreement.

1.4           Microsoft Responsibilities.  Microsoft will:

(a)           assist NewCo’s development and certification of the NewCo Windows App pursuant to Sections 2.1.3 and 2.2;

(b)           make available the Windows Store for distribution of the NewCo Windows App by NewCo pursuant to Section 2.5.1;

(c)           [***];

(d)           explore enabling users of Microsoft Products and Services to interact with Content from the NewCo Store as provided for in Section 3;

(e)           enable use of the Microsoft Commerce Platform and Microsoft ID System for commerce transactions in the NewCo Apps and the Microsoft Products and Services with the NewCo Store pursuant to Section 4;

(f)           assist NewCo in obtaining certification of the NewCo Phone App pursuant to Section 6.1.3; and

(g)           share Net Revenue with NewCo, make Advances to NewCo, and make operational cost payments to NewCo, in each case, as provided for in Section 7;
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provided that nothing in the foregoing clauses (a)-(g) shall expand or modify in any way the rights or obligations of any party under this Agreement.

1.5           NewCo is the E-Reading Business for B&N.  During the Term, B&N will not compete, will ensure that none of its Subsidiaries compete, will exercise such rights as it has to prevent Affiliates under its control from competing, and following becoming aware that an Affiliate that is not under NewCo’s control is doing so, will use its good faith efforts to encourage such Affiliate not to compete, with NewCo in the business of selling or making available Reading Content or similar e-reading content, e-reader software or e-reader devices.  For the avoidance of doubt, sales by B&N of Reading Content and NewCo e-reader devices pursuant to a referral arrangement with NewCo shall not constitute competition with NewCo.

1.6           Related Agreements.  Concurrently with the execution of this Agreement:

(a)           B&N and Microsoft are entering into the Investment Agreement;

(b)           B&N and Microsoft are entering into the Patent Agreement; and

(c)           B&N and Microsoft are entering into the NDA.

1.7           Governance Processes.  The parties will use the Governance Processes in Exhibit B for managing their relationship under this Agreement and will use it for escalation and resolution of issues and disputes that may arise during the performance of this Agreement before pursuing arbitration or litigation in court, except as provided in Section 3.3 of  Exhibit B .

1.8           Effectiveness.  This Agreement will be effective only as of the date that all of the following conditions are met (“ Effective Date ”):

(a)   this Agreement has been signed by authorized representatives of each party;

(b)   the Closing and the NewCo Formation Transactions (as defined in the Investment Agreement) have occurred; and

(c)   the Dismissal has occurred.

Microsoft and B&N are signing this Agreement upon signature of the Investment Agreement. NewCo will sign this Agreement upon Closing.

Section 2.             Development and Distribution of NewCo Windows App

2.1           Development

2.1.1       NewCo Windows App.  NewCo will develop and obtain certification of the NewCo Windows App (including subsequent versions and updates) in accordance with this Agreement and the App Developer Agreement. NewCo will complete development, obtain certification and commercially release the first version of the NewCo Windows App for Windows 8 (both x86 and ARM) in the Windows Store with a target Launch Date of [***]. This first version of the NewCo Windows App will provide at least the following functionality: [***] and a Windows metro-style user interface. Subsequent versions will also include support for all Content types in the NewCo Store and all Consumption Experiences. The NewCo Windows App will be provided at no cost to end users.
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2.1.2       Updates.  NewCo will develop updates to the NewCo Windows App, including updates for new versions of Windows OS, beginning on the Launch Date and through the end of the Term. NewCo will distribute each updated or new version of the NewCo Windows App through the Windows Store after it has been certified pursuant to the App Developer Agreement.

2.1.3       Certification.  NewCo will submit each version of the NewCo Windows App to Microsoft for certification and distribution through the Windows Store. Each submission will be treated in accordance with the then-current App Developer Agreement. NewCo will make good faith efforts to address any issues raised during the certification process in a timely fashion, and Microsoft will use its good faith efforts to assist NewCo in completing the certification process as promptly as practicable, to ensure that the NewCo Windows App is available according to the agreed schedule. [***].

2.2           Technical Assistance.  Microsoft will provide such assistance and support, and devote such Microsoft or Microsoft Affiliate employee resources, as may be reasonably requested by NewCo to enable NewCo to develop and launch the first NewCo Windows App in accordance with the specifications and timeline described in Section 2.1.1.

2.3           End User Support.  As between Microsoft and NewCo, NewCo will be responsible for providing, and will use commercially reasonable efforts to provide, end user support for the NewCo Windows App, the NewCo Store, and NewCo’s Content distribution services.

2.4           [***] Requirement

2.4.1      [***]

2.4.2      [***]

2.4.3      Windows Features and Functionality. NewCo will make good faith commercially reasonable efforts to enhance the NewCo Windows App to exploit features and functionality available through Windows and its extended Microsoft ecosystem.

2.5           Discovery and Distribution

2.5.1       Windows Store. Microsoft will make the Windows Store available for distribution of the NewCo Windows App by NewCo. From the Launch Date through the end of the Term, NewCo will distribute the NewCo Windows App (as certified) through the Windows Store pursuant to and in accordance with the App Developer Agreement and Windows Store Terms of Use at no cost to the customer. [***]
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2.5.2      [***]

2.5.3      [***]
 
2.6           Microsoft Reader.  If Microsoft creates a reader, Microsoft may include an interface to the NewCo Store in that reader and may surface in that reader all Content purchased by customers from the NewCo Store.

2.7           [***]

2.8           NewCo Study.  [***] For the avoidance of doubt, none of the other requirements of this Agreement (including the [***] requirements set forth in Sections 2.4 and 6.3 and the revenue share requirements set forth in Section 7) will apply to any NewCo Study Application.

Section 3.             Microsoft Products and Services

3.1           Enabling Microsoft Products and Services.  The parties will in good faith explore the scenarios described in this Section 3, subject to the Microsoft product and service strategy. Upon Microsoft’s request and reasonable advance notice (in any event, not less than 3 months’ advance notice), NewCo will use good faith efforts to enable Microsoft Products and Services to be used with the NewCo Store and distribution system in the following scenarios, the delivery and nature of which will be subject to the Microsoft product and service strategy:

(a)           [***]

(b)           [***]

(c)           [***]
 
(d)           [***]

(e)           [***]

(f)            [***]

(g)           [***]

(h)           [***]

3.2           NewCo Store APIs.  NewCo will provide reasonable advance notice to Microsoft of any substantive changes to the NewCo APIs, protocols and formats referenced in Sections 3.1(a), (b) and (c) above ( “NewCo APIs” ).
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3.3           Branding. Microsoft will not white-label (which for the avoidance of doubt includes rebranding or presenting as Microsoft’s) the NewCo Store or obscure NewCo’s branding or the fact the NewCo Store is the NewCo Store, including in Microsoft Products and Services.

Section 4.              Microsoft Commerce Platform, User IDs, and Consumption of Content

4.1           Microsoft Commerce Platform.  NewCo will, subject to Section 5 and compliance with applicable law, use the Microsoft Commerce Platform for commerce transactions as follows:

4.1.1       NewCo Windows App.  NewCo will use the Microsoft Commerce Platform as the primary and default mechanism to facilitate payment by end users for Reading Content in the NewCo Windows App, except that end users will be able to choose to use a different commerce mechanism in exceptional cases, as determined by NewCo in good faith, that include NewCo or B&N gift card use (which the Microsoft Commerce Platform cannot support), NewCo B2B purchase transactions and other transactions if the end user so requests. NewCo will ensure that the NewCo Windows App will provide for in-app purchasing, will not link out of the NewCo Windows App to complete purchases of Content and will have in all material respects the same or better purchase experience as purchasing in a browser on a Windows Device. Commerce transactions in the NewCo Windows App will be subject to the terms of the App Developer Agreement [***].

4.1.2       Browsers on a Windows Device. NewCo will make the Microsoft Commerce Platform an available option for processing payments by end users who have IDs in the Microsoft ID System for Reading Content purchased from the NewCo Store in a browser on a Windows Device.

4.1.3       Microsoft Products and Services. Purchases of Content using Microsoft Products and Services will use the Microsoft Commerce Platform.

4.1.4       NewCo Phone App. NewCo will use the WP Marketplace as the in-application commerce transaction platform, when available, for commerce transactions in the NewCo Phone App, including payments and fees associated with Content acquisition and subscriptions (if available).   NewCo will ensure that the NewCo Phone App will provide for in-app purchasing and will not link out of the NewCo Phone App to complete purchases of Content. Commerce transactions in the NewCo Phone App will be subject to the terms of the Application Provider Agreement [***].

4.1.5       Payments to Publishers. NewCo may choose to either:

(i)          pay publishers outside the Microsoft Commerce Platform; or
   

(ii)        use the Microsoft Commerce Platform to facilitate payments to publishers that are associated with Reading Content acquisition, subscription, upgrades and collection of taxes for transactions in the NewCo Windows App and, at NewCo’s option, in a browser on a Windows Device, to the extent allowed by law where NewCo has complied with the requirements of the Microsoft Commerce Platforms Terms with respect to such payments to such publishers.
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If Microsoft does not have sufficient relationships with or information from such publishers, it will process all pay-outs with respect to Content acquisitions from such publishers to NewCo. Also, the Microsoft Commerce Platform will not be able to facilitate payments to publishers for end user purchases that are not processed by the Microsoft Commerce Platform, except, upon satisfaction of the conditions contemplated by the Microsoft Commerce Platform Terms, for payments to publishers for purchases by the Existing User Base that are not processed by the Microsoft Commerce Platform. “ Existing User Base ” means U.S. customers of NewCo as of the Effective Date.

 4.2          Microsoft ID System.  NewCo will use the Microsoft ID System as follows:
 
4.2.1       General.  NewCo will make good faith efforts to enable a user experience that will make the Microsoft ID System the primary and default mechanism by which users of Windows Devices log into the NewCo Store via the NewCo Apps.  NewCo will make good faith efforts to provide the Microsoft ID System as an option for such users to log into the NewCo Store via a browser on a Windows Device. (NewCo will use the Microsoft ID System for end user purchases of Content using Microsoft Products and Services and the NewCo Phone App as provided in Sections 3 and 6 respectively). NewCo will not require users of the NewCo Windows App or a browser on a Windows Device to use a NewCo identification. NewCo will enable use of the Microsoft ID System by end users on NewCo devices and software clients for other platforms to access Reading Content purchased by such end users, and any annotations thereto.

4.2.2       Microsoft Commerce Platform.  NewCo will use the Microsoft ID System for all end user purchases transacted in the Microsoft Commerce Platform.

4.2.3      Other IDs.  Nothing in this Agreement requires NewCo to restrict end users from creating or using NewCo identifications or prevents NewCo from requiring use of its identifications or submission of payment information outside the NewCo Windows App, browsers on a Windows Device, the NewCo Phone App, and Microsoft Products and Services.

4.2.4       Future Development.  NewCo and Microsoft will work jointly and in good faith to enable the following:

(a)        subject to applicable privacy laws and any limitations contained in the terms of publisher and digital content agreements, creating an associated NewCo account for users logging into the NewCo Store using an ID on the Microsoft ID System by providing the following Microsoft ID System information with respect to such users: email address, first and last name, physical address and any other Microsoft ID System information necessary in connection with engaging in the activities referred to below with respect to such users (each if available to Microsoft as part of its Microsoft ID System) solely for use in (i) fulfilling purchases or consumption by end users of Reading Content from the NewCo Store, (ii) making and reflecting disbursements to publishers for sales of their Reading Content in the NewCo Store, and (iii) providing customer support to end users or publishers in relation to such purchases or sales. Microsoft will provide such Microsoft ID System information in a manner consistent with Microsoft’s generally applicable policies, for third-party applications for Windows, related to end user notice and consent to sharing such Microsoft ID System information;
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(b)        subject to applicable privacy laws, an association between NewCo accounts used to log into the NewCo Store in accordance with this Section 4.2 through the NewCo Windows App and an ID on the Microsoft ID System; and

(c)         subject to applicable privacy laws, NewCo prompting users visiting the NewCo Store to provide additional personal information and consent to the use of such users’ information in accordance with the NewCo privacy policy (whether for completing end user purchases or other purposes), and NewCo may make providing such information a condition to the purchase of Content from the NewCo Store; provided, however, that NewCo will only ask for such information that it believes is reasonable to request.
 
For the avoidance of doubt, data collected by NewCo from end users will not be considered data provided or transferred by Microsoft to NewCo for purposes of this Agreement (including Section 4.2.4(c)).

4.3           Microsoft Support.  Microsoft will provide good faith support for NewCo’s activities described in Sections 4.1 and 4.2 through making the Microsoft Commerce Platform available in all material respects to NewCo on the baseline terms and conditions specified in  Exhibit E (“Microsoft Commerce Platform Terms ”). The parties will negotiate in good faith and enter into further agreement and details to expound and further detail the rights and obligations of the parties in a manner consistent with the Microsoft Commerce Platform Terms in the Microsoft Commerce Platform Agreement (the “Commerce Platform Agreement” ) no later than June 1, 2012, which terms will be based upon standard terms required of merchants under applicable law and Network Rules and will be consistent with  Exhibit E .  The Commerce Platform Agreement shall at a minimum reflect  Exhibit E  and otherwise shall not be inconsistent with the provisions of this Agreement.

Section 5.             Geo Expansion

5.1           Publishing Services Platform.  NewCo will use good faith efforts to make the Publishing Services Platform available in the Geos in which developers can submit applications to the Windows Store as of the Effective Date (currently[***]) in compliance with applicable laws (including applicable tax laws) in accordance with the following schedule:
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(a)           in [***] by [***];

(b)           [***], as selected by NewCo, of such Geos by [***];

(c)           a total of [***], as selected by NewCo, of such Geos by [***]; and

(d)           a total of [***], as selected by NewCo, of such Geos by [***].

The local languages in which the Publishing Services Platform is to be made available in each of such Geos is set forth in the attached  Exhibit C .

The “Publish Condition” means making localized versions of the Publishing Services Platform available in [***] of the current [***] Geos in which developers can submit applications to the Windows Store as of the Effective Date.

5.2           Localization of NewCo Windows App.  NewCo will use good faith efforts to localize the NewCo Windows App into the Windows Core Languages (currently [***]) on the following schedule:

(a)           in [***], as selected by NewCo, of the current Windows Core Languages used in the Initial Commercial Geos by [***];
 
(b)           in a total of [***], as selected by NewCo, of the current Windows Core Languages by [***]; and

(c)           in a total of [***], as selected by NewCo, of the current Windows Core Languages by [***].

The “App Localization Condition” means making localized versions of the NewCo Windows App for [***] of the current [***] Windows Core Languages commercially available in the Windows Store.

5.3           Consumption of Content.  Microsoft will use good faith efforts to enable the Microsoft Commerce Platform to transact purchases of Reading Content (including remitting publisher sales revenue and collection of applicable taxes as provided in Section 4) in all Geos in which the Microsoft Commerce Platform is able to transact (currently [***]), subject to compliance with applicable laws. NewCo will use good faith efforts to enable the purchase and consumption of free and fee-based Reading Content in the Geos in which the Microsoft Commerce Platform is able to transact (currently [***]), subject to compliance with applicable laws and to NewCo being able to use the Microsoft Commerce Platform fully (for collecting payments, reconciling funds and remittance of taxes to relevant authorities), to transact in such Geos, on the following schedule:
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(a)   in [***] by [***];

(b)   [***], as selected by NewCo, of such Geos by [***];

(c)   a total of [***], as selected by NewCo, of such Geos by [***]; and
 
(d)   a total of [***], as selected by NewCo, of such Geos by [***].

The “Consumption Condition” means enabling purchase and consumption of fee-based Reading Content in at least [***] of the Priority Geos and at least [***] of the total Geos in which the Microsoft Commerce Platform is able to transact (currently [***]).

5.4           Commercial Content.  NewCo will use good faith efforts to enable the purchase and consumption of market-specific commercial Reading Content from the NewCo Store by entering into Material Commercial Content Agreements for each of the Priority Geos in accordance with the following schedule:

(a)           in [***] by [***];

(b)           any [***], as selected by NewCo, of the following [***] Geos by [***] (such [***], the “Initial Commercial Geos” ); and

(c)           a total of [***], as selected by NewCo, of the Priority Geos by [***];

(d)           a total of [***], as selected by NewCo, of the Priority Geos by [***].

The “Core Geo Commercial Content Condition” means that NewCo has entered into Material Commercial Content Agreements for each of the Initial Commercial Geos, and the “ Core Geo Trade Book Condition ” means having Material Trade Book Agreements in the Initial Commercial Geos.
 
5.5           Free Content.  NewCo will use good faith efforts to make free Reading Content available in the NewCo Store in each Geo agreed on by NewCo and Microsoft.

5.6           General. Except as specified in this Section 5, the sequencing of the Geo expansion will be determined by NewCo, taking into account all relevant factors, including the expected degree of difficulty, complexity, costs, benefits, manpower needs and scope of legal and tax requirements relating thereto. NewCo will consult with Microsoft with respect to such sequencing. In any Geo in which there are multiple official or commonly used languages, NewCo will localize the NewCo Windows App and the Publishing Services Platform and provide Content in the languages specified in the schedule attached as  Exhibit C .

Section 6.             Development and Distribution of NewCo Phone App

6.1           Development
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6.1.1       NewCo Phone App.  NewCo will develop the NewCo Phone App. NewCo will use commercially reasonable efforts to complete development, obtain certification and make the NewCo Phone App commercially available in the WP Marketplace in accordance with this Agreement and the Application Provider Agreement within [***]. If NewCo determines that it is economically attractive to support the purchase and/or consumption of Reading Content, NewCo will use good faith efforts to complete development, obtain certification and make localized versions of the NewCo Phone App in the same languages as the NewCo Windows App commercially available in the WP Marketplace. The NewCo Phone App will be provided at no cost to Windows Phone end users.

6.1.2       Updates.  Following the Launch Date through the end of the Term, NewCo will be responsible for developing and releasing updates to the NewCo Phone App, including updates for successor versions of the initial version of the Windows Phone Software. Such updates will be distributed in accordance with the then-current Application Provider Agreement.

6.1.3      Certification.  NewCo will submit each version of the NewCo Phone App to Microsoft for certification and distribution through the WP Marketplace. Each submission will be treated in accordance with the Application Provider Agreement. NewCo will make good faith efforts to address any issues raised during certification in a timely fashion, and Microsoft will use its good faith efforts to assist NewCo in completing the certification process as promptly as practicable, to ensure that each version of the NewCo Phone App is available on the agreed schedule. [***].

6.2           Distribution.  NewCo hereby grants to Microsoft and its Affiliates a non-exclusive, non-transferable, worldwide license to make available the NewCo Phone App to phone manufacturers for distribution on Windows Phones. Such phone manufacturers will have the right to distribute the NewCo Phone App at any time after the NewCo Windows Phone App becomes commercially available in the WP Marketplace for use on Windows Phones. NewCo will provide to Microsoft such information, instructions and code as is reasonably necessary for Microsoft and its Affiliates to permit phone manufacturers to distribute the NewCo Phone App on Windows Phones and for end users to use the NewCo Windows App on such phones. As between Microsoft and NewCo, NewCo will be responsible for providing, and will use commercially reasonable efforts to provide, support to phone manufacturers for the NewCo Phone App.
 
6.3           [***] Requirement.  Beginning with the release of the first major update to the NewCo Phone App and continuing through the end of the Term, NewCo will use commercially reasonable efforts to deliver a [***] experience on the Windows Phone. This means that [***].

6.4           End User Support.  As between Microsoft and NewCo, NewCo will be responsible for providing, and will use commercially reasonable efforts to provide, end user support for the NewCo Phone App and its Content distribution services.

Section 7.              Financial Terms

7.1           Revenue Share.  Beginning on the Launch Date and through the end of the Term, NewCo and Microsoft will [***] Net Revenue.  [***].  The sharing described in this Section 7.1 is implemented in Section 7.2.
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7.2           Advances; Revenue Share Service Fees.

7.2.1      Quarterly Payments.  Microsoft will make advance payments to NewCo of up to $[***] as follows, subject to deferral as provided for in Sections 7.2.3 and 7.5 (each, an  “Advance” ):

(a)        $60,000,000 for the first Contract Year (“Year 1”), payable in equal quarterly installments at the beginning of each quarter of Year 1;

(b)        $60,000,000 for the second Contract Year (“Year 2”), payable in equal quarterly installments at the beginning of each quarter of Year 2;
 
(c)        $60,000,000 for the third Contract Year (“Year 3”), payable in equal quarterly installments at the beginning of each quarter of Year 3; and
 
(d)        for each of the [***] and [***] Contract Years, an amount equal to the lesser of (i) $[***] and (ii) an amount equal to [***]  the sum of (A) [***] of [***] Net Revenue and (B) [***] of [***] Net Revenue (such sum of (A) and (B),  “NewCo’s Base Share” ), in each case, for the prior Contract Year, which amount will be payable in equal quarterly installments at the beginning of each quarter of the applicable Contract Year.

7.2.2       Revenue Share Service Fees.  For each Contract Year, Microsoft will be entitled to receive from NewCo a Revenue Share Service Fee (as defined below), which shall be paid as follows:

(a)         Microsoft Commerce Platform.  Microsoft will remit to NewCo all Net Revenue from transactions using the Microsoft Commerce Platform during each Contract Year, less the amount of the Revenue Share Service Fee for such Contract Year that has not as of the date of such remittance been paid by NewCo to Microsoft by prior deductions from remittances under this Section 7.2.2(a) or by payments under Section 7.2.2(b).  Microsoft shall remit to NewCo all amounts described in clause (b) of the definition of Net Revenue that are payable by NewCo to third parties.
 
(b)        Non-Microsoft Commerce Platform.  NewCo will remit all Net Revenue to Microsoft on a quarterly basis during each Contract Year to the extent that the Revenue Share Service Fee payable by NewCo to Microsoft has not as of the date of such remittance been paid by NewCo to Microsoft by prior deductions from remittances under Section 7.2.2(a) or by payments under this Section 7.2.2(b).

(c)         No Carry Over.  Notwithstanding anything to the contrary in this Agreement, Microsoft shall not be entitled under this Section 7 to receive for any Contract Year any amount in excess of its Revenue Share Service Fee for such Contract Year.  If the Revenue Share Service Fee for a Contract Year is less than the amount of the Advances for such Contract Year, then such shortfall for the applicable Contract Year will be nonrefundable and ineligible for recoupment in following Contract Years.
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(d)        “Revenue Share Service Fee” means, for each Contract Year, an amount equal to:

(i)         (A)         [***] of [***] Net Revenue for such Contract Year, plus (B) [***] of [***] Net Revenue for such Contract Year, plus

(ii)         the lesser of:

     (A)        NewCo’s Base Share for such Contract Year, and
 
     (B)         the Advances received by NewCo for such Contract Year.

7.2.3       Deferral of Advances.  Microsoft may defer payment of [***] of the amount of any and/or all Advances that have not yet been required to have been made under Section 7.2.1 if:
 
                                (a)         the Core Geo Trade Book Condition is not satisfied before [***]; or
 
(b)         NewCo fails to (i) cure a material noncompliance with the [***] requirements for the NewCo Windows App set forth in Section 2.4 or (ii) address material defects or critical security vulnerabilities, in each of (i) or (ii), within four months after written notice from Microsoft, with such deferral in the case of this clause (b) to start upon the expiration of such notice period.

If NewCo has met the Core Geo Trade Book Condition but has otherwise not met the Core Geo Commercial Content Condition before [***], then [***] of any and/or all Advances that have not yet been required to have been made will be subject to deferral. Microsoft will pay the balance of any amounts deferred under this Section 7.2.3 when the failure giving rise to the deferral is cured.

7.3           Reporting and Reconciliation. Within 30 days after the Effective Date, NewCo and Microsoft will agree on a quarterly reporting mechanism to exchange information about the gross revenue portion of Net Revenue that each party transacts during the prior quarter, the information necessary to calculate Net Revenue for such period, as well as any remittances it made to the other during such period. Within 30 days after the Effective Date, NewCo and Microsoft will also agree on a quarterly true-up process to validate (a) the total Net Revenue for such period, (b) the cumulative Revenue Share Service Fee paid to Microsoft to date for the relevant Contract Year, and (c) any further remittances by NewCo to Microsoft needed to pay unpaid Revenue Share Service Fees payable for the relevant Contract Year in accordance with Section 7.2. NewCo and Microsoft will agree on a mechanism for submitting any such remittances required as a result of this true-up process. Any disputes related to Section 7.2.2 or this Section 7.3 (to the extent related thereto) will be resolved through Formal Escalation and, if that does not resolve the dispute, Expedited Arbitration.
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7.4           Quarterly Operational Cost Payments. Microsoft will pay to NewCo $25,000,000 each year for the first five years of the Term, for a total amount of up to $125,000,000, for purposes of assisting NewCo in acquiring local Reading Content and technology development in the performance of NewCo’s obligations under this Agreement. Microsoft will make such payments in quarterly installments of $6,250,000, with the first such installment becoming payable on the Effective Date, subject to deferral pursuant to Section 7.5.

7.5           Payment Deferral for Default in Royalty Obligations under Patent Agreement

7.5.1       Undisputed Patent Royalties.  If the obligor under the Patent Agreement (“Patent Obligor”) fails to pay any Patent Royalty when due under the Patent Agreement (i.e. within [***] days after Microsoft’s invoice in accordance with the Patent Agreement), then, unless such payment is the subject of a dispute under Section 7.5.2, Microsoft may defer payment of any and all amounts otherwise due or becoming due to NewCo under this Agreement during the period beginning upon the payment due date (i.e. [***] days after invoice) and will give NewCo or the Patent Obligor written notice of such default, and the Patent Obligor has an additional [***] days to cure such default before it becomes a NewCo Material Default, provided that the amount subject to deferral will not exceed the amount that the Patent Obligor has failed to pay under the Patent Agreement.

7.5.2       Disputed Patent Royalties.  If the Patent Obligor or Microsoft disputes any royalty obligation under the Patent Agreement, then the parties will promptly submit the dispute to Expedited Arbitration under the Patent Agreement. To the extent such royalty obligation is upheld in a final ruling in that Expedited Arbitration, then the Patent Obligor will have [***] days after such ruling to cure such default before it becomes a NewCo Material Default. Microsoft may defer any Microsoft payment obligations coming due during the period beginning on the date of a ruling in the Expedited Arbitration that the Patent Obligor has not met its royalty obligations in the Patent Agreement, provided that the amount subject to deferral will not exceed the amount that the Patent Obligor has failed to pay under the Patent Agreement.

7.6           Taxes

7.6.1       Responsibility for Own Taxes.  Each party and its respective Affiliates are responsible for all taxes (including net income, gross receipts, franchise and property taxes and taxes arising from transactions between such party and its customers) imposed on such party or its Affiliates under applicable laws and arising as a result of or in connection with this Agreement or the transactions contemplated by this Agreement.
 
7.6.2       Payments Exclusive of Taxes.  Except as set forth in Section 7.6.3 and Section 7.6.4, amounts payable under this Agreement by one party to the other party shall not be adjusted for any taxes, duties, levies, fees, excises or tariffs imposed on the payor or the recipient.

7.6.3      Transaction Taxes.  If any sales tax, VAT or other transaction taxes are required by law to be collected by the recipient with respect to any payment under this Agreement, the payor will remit such sales tax, VAT or other transaction taxes to the recipient; provided, that the recipient will furnish the payor with a valid invoice that meets the requirements imposed by the appropriate taxation authority.
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7.6.4       Withholding for Taxes on Payments.  If any taxes are required by law to be withheld by the payor with respect to any payment under this Agreement, the payor will deduct and withhold such taxes from the amount owed to the recipient of the payment and remit such withheld taxes to the appropriate taxing authority; provided, that the payor will furnish evidence of such remitted taxes to the recipient as is sufficient to enable the recipient to seek any refunds or credits available to it.

7.6.5       Cooperation to Minimize Taxes.  The parties will reasonably cooperate (and will require each of their Affiliates to cooperate) with one another (a) in the filing of any tax returns required to be filed with respect to any taxes collected under Section 7.6.3 or withheld under Section 7.6.4 or the contesting of any such tax, (b) to minimize or reduce any taxes collected under Section 7.6.3 or withheld under Section 7.6.4 and (c) in the event of an audit to make available to the other parties all information, records or documents relating to any audits or assessments attributable to or resulting from the taxes collected under Section 7.6.3 or withheld under Section 7.6.4 to the extent not protected by law or otherwise subject to privilege.

7.7           Records.  During the Term and for a period of at least seven years thereafter, each of the parties will keep and maintain, and will require each of its Affiliates to keep and maintain, complete and accurate books and records related to its compliance with all terms and conditions of this Agreement (collectively,  “Audit Information” ). Audit Information will be the Confidential Information of the party being audited ( “Audited Party” ).

7.8           Audit.  Upon not less than 30 days’ advance written notice from a party desiring to conduct an audit (“ Auditing Party ”) of another party’s Audit Information, the Audited Party will make such Audit Information available for audit by an independent certified public accounting firm (together with independent technical personnel if and as reasonably required for such accountant to perform the audit) designated by the Auditing Party and approved by the Audited Party, which approval will not be unreasonably withheld. Unless otherwise agreed by the Auditing Party and the Audited Party, any such audit will be conducted during regular business hours, at the Audited Party’s principal place of business, not more frequently than once in any period of 12 consecutive months and in a manner that does not unreasonably interfere with the Audited Party’s normal course of business. Notwithstanding the foregoing, the Auditing Party may conduct more than one audit within a 12 month period if, in the Auditing Party’s good faith judgment, the Auditing Party has a bona fide basis for any failure of the Audited Party to comply with its obligations under this Agreement. If any audit reveals an overpayment by the Audited Party, then the Audited Party will receive a credit, in the amount of such overpayment, that will be applied only against future amounts owing by the Audited Party under this Agreement .  If any audit reveals an underpayment by the Audited Party, then the Audited Party will pay the amount of the underpayment within 45 days after the date of the auditor’s report. Further, if any audit reveals an underpayment of more than 5% of the total amount subject to the audit, then Audited Party will reimburse the Auditing Party within 30 days after the Auditing Party’s request, for all costs and expenses reasonably incurred by the Auditing Party to conduct the audit.
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7.9           Other Costs and Expenses. Except as otherwise expressly provided in this Section 7, each party will bear all costs it incurs in the performance of its obligations under this Agreement.

Section 8.             Data.

8.1           Rights to Use Data.  Each party has the right to use data in its systems related to its performance under this Agreement, except (a) to the extent prohibited by law or by the conditions under which the relevant Content was acquired, and (b) that Microsoft will not use, or transfer to a third party to use, data in the Microsoft Commerce Platform due to the reliance of a NewCo App and the NewCo Store on that system or transmitted via the NewCo APIs  (i.e. data that identifies an individual as a customer of the NewCo Store, identifies a publisher and the publication of its Content in the NewCo Store, and identifies a purchase transaction in the NewCo Store as associated with a customer or publisher) in a way that [***]. The foregoing exception (b) does not apply in the case of data related to publication to, purchase of or Consumption Experiences for Content in the NewCo Store by users of Microsoft Products and Services to the extent such data is used directly or indirectly consistent with the intent of the user; provided, however, that Microsoft will not create and present to customers functionality that enables [***].  [***] the previous sentence is not intended to permit Microsoft to use information relating to the purchase of Reading Content by a user, including the fact that Reading Content was purchased from NewCo by such user, to sell Reading Content.

8.2           Privacy and Data Protection Laws.   Each party will comply with privacy and data protection laws applicable to its performance of its obligations under this Agreement. If and to the extent a party believes its performance may not comply with such laws, the parties will engage in good faith efforts to discover and implement a mechanism to meet those obligations in accordance with such laws. NewCo shall not be required to transfer to or share with Microsoft, or permit Microsoft to use, NewCo customer or publisher data in a manner that violates the applicable NewCo or B&N privacy policies, and acknowledges that the transfers described in this Section 8.2 will not do so, as long as the consents described in Sections 8.2.2 and 8.2.3 are obtained.  Subject to the first sentence of this Section 8.2, NewCo will provide Microsoft with customer and publisher data in the following situations:

8.2.1       Microsoft Commerce Platform.  To the extent permitted by applicable law, NewCo will transfer customer data and publisher data to Microsoft necessary to effect the following types of transactions by end users through the Microsoft Commerce Platform:  (a) purchases of Content from the NewCo Store and (b) publishing of Reading Content to the NewCo Store (including making payments to the end user that published such Reading Content), provided that Microsoft shall only be permitted to use such customer and publisher data for the purpose of effecting such transactions and, if the relevant end user expressly consents in advance to use by Microsoft for such purpose, effecting other transactions requested by such end user using the Microsoft Commerce Platform.  NewCo will not modify its privacy policy to impair or prohibit such transfer or use, except as required by applicable law.  For the avoidance of doubt, data collected by Microsoft from end users will not be considered data provided or transferred by NewCo to Microsoft for purposes of this Agreement.
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8.2.2       NewCo APIs.  To the extent permitted by applicable law, NewCo will transfer customer data and publisher data to Microsoft through use of NewCo APIs by Microsoft Products and Services in accordance with Section 3.1 in order to enable purchases by end users of Content in the NewCo Store, Consumption Experiences for Content from the NewCo Store and users to publish Reading Content to the NewCo Store, provided that Microsoft obtains express advance user consent to NewCo providing such data for such purposes through user consent to the terms and conditions of use of the relevant Microsoft Products and Services which will utilize the NewCo APIs for those purposes and, [***]. Microsoft will ultimately elect how to obtain consents satisfying the requirements of this Section 8.2.2, but it is expected that Microsoft will obtain this consent by including it in the license terms or privacy policy applicable to the relevant version of the Microsoft Product and Service and, in any case, [***].

8.2.3       Microsoft Service Maintenance Toolkit.  NewCo will include in its privacy policy a provision substantially similar to the provision entitled “Sales, Mergers, and Acquisitions” in the B&N privacy policy dated January 10, 2012.  Within 10 days of the date the Microsoft Service Maintenance Toolkit or Deposit Materials, as applicable, are required (taking into account any applicable periods for delivery and, if applicable, the completion of any Expedited Arbitration) to be delivered to Microsoft in accordance with Sections 10.3, 10.4, 11.5 or 11.6, as applicable, NewCo will (a) notify end users of, and (b) to the extent it believes in good faith that notwithstanding the provision in its privacy policy above, it is required by applicable law to obtain user consent (taking into account such analysis or other information relevant to such subject that Microsoft provides to NewCo), will request end users to consent to, the transfer to, and use by, Microsoft of the Customer Data and Publisher Data included therein in accordance with Section 10.2 and will require such required end user consent as a condition to using the NewCo Store or a NewCo App at any time following the date on which Microsoft becomes entitled to receive the Microsoft Maintenance Toolkit or Deposit Materials, as applicable.  If requested by Microsoft, NewCo will also, within the 10-day period identified in the previous sentence, assist Microsoft in providing such notice and obtaining any required end user consent to such transfer and use by sending an email to end users with respect to which Customer Data or Publisher Data is included in the Microsoft Service Maintenance Toolkit or Deposit Materials, as applicable, informing them of the circumstances surrounding the transfer of such user’s data and offering them the opportunity to provide any such required consent.  NewCo will structure such consent request as an “opt-out” (i.e., end users are considered to have consented unless they object to the request within a period of not more than 30 days (as determined by NewCo), unless NewCo believes in good faith that a longer period is required to comply with applicable law (taking into account such analysis or other information relevant to such subject that Microsoft provides to NewCo) or commercial custom in the applicable jurisdiction) for all data and in all jurisdictions for which NewCo believes in good faith such structure complies with applicable law, taking into account such analysis or other information relevant to such subject that Microsoft provides to NewCo.
 
Section 9.             Confidentiality
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9.1           NDA.  The parties agree that the NDA will apply to any Confidential Information exchanged by the parties in connection with this Agreement.

9.2           Terms of Agreement.  The mere existence of this Agreement and the identification of the parties are not confidential. However, the specific terms and conditions of this Agreement (including the financial terms set forth in Section 7, the amount of any payments by any party to another party under this Agreement, and schedules for releases of products or services) are confidential and will not be disclosed by any party except: (a) as may be required by applicable law or stock exchange rules; (b) as may be required by judicial or governmental order or rule (provided that for both (a) and (b), the disclosing party either gives the other party reasonable notice to enable it to seek a protective order or uses reasonable measures to seek an appropriate protective order itself); (c) in confidence to a party’s accountants, tax advisors, auditors and/or attorneys for purposes of seeking professional services; and (d) by written consent of the disclosing party and only under terms of confidentiality. Further, the parties agree that this Agreement contains competitively sensitive information the public disclosure of which would be competitively harmful. B&N or NewCo, as the case may be, will notify Microsoft before filing this Agreement as an exhibit to any registration statement or periodic report filed with the SEC or other regulatory agency, and NewCo or B&N, as the case may be, will make a request for confidential treatment of such competitively sensitive information in connection with any such filing if such a request is consistent with applicable regulatory agency regulations and guidance. The request will seek a confidentiality term that is at least as long as the term of this Agreement. B&N or NewCo, as the case may be, will consult with Microsoft with respect to any such confidential treatment request.

9.3           Publicity.  The parties agree to the prompt publication of the joint press release agreed upon by the parties. Except as expressly permitted in the NDA, Section 9.2 or this Section 9.3, no party (or any of their Affiliates) may issue any press release or make any similar public announcement or public statement, regarding this Agreement without the prior written approval and consent of the other parties. Except as expressly permitted in the NDA, Section 9.2 or this Section 9.3, any and all press releases or similar public announcements or public statements relating to this Agreement will be approved in advance of the release, in writing, by B&N, NewCo and Microsoft and once released, a party may repeat information so released without further consent of the other parties. Additionally, in connection with joint press releases and communications, the parties’ respective public relations and communications staff will consult to develop (and update, when appropriate) standard messaging points that may be used to describe the parties’ relationships under this Agreement.

Section 10.           Intellectual Property

10.1        Defense Against Third Party Infringement Claims.  NewCo will use commercially reasonable efforts to defend the NewCo Apps against claims by any third party that any of the NewCo Apps infringes or misappropriates any Intellectual Property Right. Without limitation of the foregoing, NewCo will use such efforts to have any injunction or restraining order obtained by a third party which prohibits or restricts the distribution or use of any of the NewCo Apps dissolved or vacated, subject in each case to the right of NewCo to make modifications to the NewCo Apps to address such claims. Microsoft will provide such assistance in connection with NewCo’s defense of such claims as NewCo may reasonably request; provided, however, that NewCo pays or reimburses the reasonable and necessary out-of-pocket expenses of Microsoft as approved in advance by NewCo.
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10.2        Transition License. NewCo hereby grants to Microsoft and its Subsidiaries a non-exclusive, irrevocable, non-transferrable, royalty-free, worldwide license to:

(a)           use, produce, reproduce, modify, offer, display, license, distribute and otherwise make available the NewCo Apps (excluding trademarks) solely for the purpose of continuing to offer and provide them to end users in order to offer and provide them services equivalent to the services provided or required to be provided to them under the NewCo SLA;

(b)           use, produce, reproduce and modify the NewCo App Materials solely for the purpose of exercising the rights set forth in (a) above;

(c)           use, produce, reproduce, modify, offer, display, license, distribute and otherwise make available the website for the NewCo Store (excluding trademarks) solely for the purpose of offering and providing end users services equivalent to the services provided or required to be provided to them under the NewCo SLA;

(d)           use, reproduce and modify the NewCo Store Materials solely for the purpose of exercising the rights set forth in (c) above; and

(e)           use, produce and reproduce any Customer Data and Publisher Data as needed by Microsoft to provide a consistent level of services and experiences to customers in relation to the Content they have acquired or provided, all of which data will be subject to the provisions set forth in Section 8.

The license granted in this Section 10.2 is a present grant of license, effective in accordance with its terms immediately upon the Effective Date. However, Microsoft covenants that neither it nor any of its Subsidiaries will exercise any of the rights granted pursuant to the license granted in this Section 10.2 unless and until:

	 
	(i)
	a Liquidation Event, and then only after receipt by Microsoft of the Microsoft Service Maintenance Toolkit or Deposit Materials;
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	(ii)
	a Bankruptcy Event, and then only (A) as to the NewCo App Materials and the NewCo Store Materials, during that portion of the Transition Period (if any) after receipt by Microsoft of the Microsoft Service Maintenance Toolkit or Deposit Materials, and (B) as to the Customer Data and Publisher Data, after receipt by Microsoft of such materials, all of which data will be subject to the provisions set forth in Section 8; or


 
	 
	(iii)
	a Non-Renewal, a termination by Microsoft for a NewCo Material Default, or a termination by NewCo for a Microsoft Material Default, and then only (A) as to the NewCo App Materials and the NewCo Store Materials, during that portion of the Transition Period (if any) after receipt by Microsoft of the Microsoft Service Maintenance Toolkit or Deposit Materials, and (B) as to the Customer Data and Publisher Data, after receipt by Microsoft of such materials, all of which data will be subject to the provisions set forth in Section 8.



10.3        Liquidation Event Without Termination.  In the case of a Liquidation Event without termination of this Agreement, then, upon Microsoft’s request, NewCo will promptly provide the Microsoft Service Maintenance Toolkit to Microsoft for use in accordance with the license granted in Section 10.2.  If NewCo fails to provide the Microsoft Service Maintenance Toolkit within 7 days after Microsoft’s request, then, unless NewCo in good faith gives by written notice of a bona fide dispute about whether a Liquidation Event has occurred (in which case, the provisions of Section 11.6(e) will apply), upon Microsoft’s request, the Escrow Agent will forthwith release the Deposit Materials to Microsoft for use in accordance with the license granted in Section 10.2.

10.4        Bankruptcy Event Without Termination.  If in the case of a Bankruptcy Event without termination of this Agreement, NewCo fails to cure any material noncompliance with the NewCo SLA within 7 days after written notice from Microsoft, then Section 11.6(e) will apply to the release of the Deposit Materials to Microsoft for use in accordance with the license granted in Section 10.2. Upon delivery of the Deposit Materials to Microsoft pursuant to this Section 10.4, then NewCo’s obligation to provide the NewCo SLA will continue only until the earlier of (a) the last day of the Transition Period or (b) 12 months after the date of Microsoft’s taking possession of the Microsoft Service Maintenance Toolkit or Deposit Materials, as the case may be.

10.5        Licenses.  Except for the licenses granted in Sections 2.5.2, 6.2, and 10.2, no licenses are granted under this Agreement, whether by implication, estoppel, statute or otherwise. The parties hereby disclaim the grant of any and all express or implied licenses under this Agreement.

10.6        Reservation of Rights.  All rights not expressly granted under this Agreement or other written agreements between the parties are reserved. Except for the licenses granted under Sections 2.5.2, 6.2 and 10.2, NewCo and its Affiliates retain all right, title and interest in and to all Intellectual Property Rights of NewCo and its Affiliates. Microsoft and its Affiliates retain all right, title and interest in and to all Intellectual Property Rights of Microsoft and its Affiliates. Except as otherwise provided in Section 1.2(a), B&N and its Affiliates retain all right, title and interest in and to all Intellectual Property Rights of B&N and its Affiliates. Without limitation of the foregoing, each party reserves any and all Intellectual Property Rights to which it may be entitled under applicable law by virtue of its development of any software, invention or other technology under this Agreement.
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10.7        Excluded Licenses.  Each party will ensure that deliverables provided to the other party (including the NewCo Apps, NewCo APIs and any code exchanged pursuant to the scenarios in Section 3) will not be governed by licenses that purport to provide immunity under the other party’s intellectual property if used or distributed by the other party (e.g., deliverables provided by a party in whole or in part will not be governed by any version of the GPL, LGPL or similar license).
Section 11.           Term and Termination

11.1        Term.  The term of this Agreement will commence on the Effective Date and continue until the date that is [***] after [***] or [***] unless extended as provided for in Section 11.2 or terminated in accordance with Section 11.3 or 11.4 ( “Term” ).  No party may terminate this Agreement for convenience.  If prior to the Effective Date the Investment Agreement is terminated in accordance with its terms, this Agreement shall automatically be canceled in its entirety, shall never become effective, and shall thereupon become null and void.

11.2        Extension.  At least one year before the expiration of the Term, NewCo and Microsoft will meet to discuss whether they desire to extend the Term. If both parties desire to extend the Term, they will discuss in good faith the terms upon which each of the parties would be willing to extend the Term. If either NewCo or Microsoft determines at any point during the one year period before the expiration of the Term not to extend the Term, it will promptly notify the other parties. Unless extended upon mutual agreement of the parties, the Agreement will terminate upon the expiration of the Term. Termination of this Agreement will end the Term.

11.3        Termination by Microsoft.  In the case of a Liquidation Event or a Bankruptcy Event, Microsoft may terminate this Agreement by giving NewCo written notice of termination. In the case of a NewCo Material Default, Microsoft may terminate this Agreement by giving NewCo written notice of termination describing such NewCo Material Default in reasonable detail, provided that such termination will not be effective if such NewCo Material Default is caused by Microsoft failing to comply with its obligations under this Agreement.

11.4        Termination by NewCo.  In the case of a Microsoft Material Default, NewCo may terminate this Agreement by giving Microsoft written notice of termination describing such Microsoft Material Default in reasonable detail, provided that such termination will not be effective if such Microsoft Material Default is caused by NewCo failing to comply with its obligations under this Agreement.

11.5        Effect of Termination.  Upon termination or expiration of this Agreement, the following will apply:

11.5.1       Liquidation Event.  If Microsoft terminates this Agreement under Section 11.3 for a Liquidation Event, then, upon Microsoft’s request, NewCo will promptly provide Microsoft Service Maintenance Toolkit to Microsoft for use in accordance with the license granted in Section 10.2. If NewCo fails to provide the Microsoft Service Maintenance Toolkit within 7 days after Microsoft’s request, then, unless NewCo in good faith gives written notice of a bona fide dispute with respect to whether a Liquidation Event has occurred (in which case, the provisions of Section 11.6(e) will apply), upon Microsoft’s request, the Escrow Agent will release the Deposit Materials to Microsoft for its use in accordance with the license granted in Section 10.2.
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11.5.2       Bankruptcy Event.  If in the case of a Bankruptcy Event, NewCo materially fails to provide at least the level of service specified in the NewCo SLA within 7 days after written notice from Microsoft,   then Section 11.6(e) will apply to the release of the Deposit Materials to Microsoft for use in accordance with the license granted in Section 10.2. Upon delivery of the Deposit Materials to Microsoft pursuant to this Section 11.5.2, then NewCo’s obligation to provide the NewCo SLA will continue only until the earlier of (a) the last day of the Transition Period or (b) 12 months after the date of Microsoft’s taking possession of the Microsoft Service Maintenance Toolkit or Deposit Materials, as the case may be.
 
11.5.3       NewCo Material Default, Microsoft Material Default or Non-Renewal.  If Microsoft terminates this Agreement under Section 11.3 for a NewCo Material Default, if NewCo terminates this Agreement under Section 11.4 for a Microsoft Material Default or if a Non-Renewal occurs then:

   (a)         upon NewCo’s request, Microsoft will continue to enable use of the Microsoft Commerce Platform, use of the Microsoft ID System, and other services as specified in the Microsoft SLA throughout the Transition Period;

   (b)         upon Microsoft’s request, NewCo will continue to provide the NewCo Store, the NewCo Apps, Content, and other services as specified in the NewCo SLA throughout the Transition Period; and

   (c)         if NewCo fails to cure any material noncompliance with the NewCo SLA within 7 days after written notice from Microsoft, then Microsoft may institute an Expedited Arbitration seeking to require NewCo to provide the Microsoft Service Maintenance Toolkit for use in accordance with the license in Section 10.2, and Section 11.6(e) will apply to the release of the Deposit Materials to Microsoft for use in accordance with the license in Section 10.2.
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Upon delivery of the Microsoft Service Maintenance Toolkit or Deposit Materials to Microsoft pursuant to clause (c) of this Section 11.5.3, then NewCo’s obligation to provide the NewCo SLA will continue only until the earlier of (i) the last day of the Transition Period or (ii) 12 months after the date of Microsoft’s taking possession of the Microsoft Service Maintenance Toolkit or Deposit Materials, as the case may be.

11.6        Escrow Agreement.  Within 60 days after the Effective Date, NewCo, B&N and Microsoft will enter into an escrow agreement ( “Escrow Agreement” ) with an independent escrow agent ( “Escrow Agent” ) designated by Microsoft and approved by NewCo, which approval will not be unreasonably withheld. The parties agree that [***] shall be the Escrow Agent unless and until a successor or alternative thereto is appointed with the written consent of each of NewCo and Microsoft. The Escrow Agreement will provide for the following:

(a)           within 30 days after execution of the Escrow Agreement, NewCo will deposit with the Escrow Agent versions of the Deposit Materials as of the most current date reasonably practicable prior to the date of such deposit;

(b)           quarterly throughout the Term, NewCo will deposit with the Escrow Agent copies of NewCo’s own backup copies of the Source Code, data files containing the Customer Data and Publisher Data, and the other items referred to in the definition of Deposit Materials as of the most current date reasonably practicable prior to the date of such deposit, which copies may contain Source Code and data beyond those referred to in the definition of Deposit Materials;

(c)           each deposit of Deposit Materials will be subject to verification (which includes examination of the Deposit Materials but does not include examination of records of NewCo), at Microsoft’s option, by the Escrow Agent or an independent third party designated by Microsoft and approved by NewCo (such approval not to be unreasonably withheld) who will only be authorized to disclose to Microsoft whether the Deposit Materials are deposited in accordance with this Agreement;
 
(d)           following commencement of an Expedited Arbitration in which release of the Deposit Materials is sought, following a Liquidation Event or as of the latest date reasonably practicable prior to a release in accordance with Section 11.6(e)(i), NewCo will promptly undertake to update and then filter Source Code and data included in backup copies of such items deposited with the Escrow Agent to eliminate or redact items that are not referred to in the definition of Deposit Materials;

(e)           the Escrow Agent will release the Deposit Materials to Microsoft only if and when (i) Microsoft and NewCo each direct the Escrow Agent in writing to release them based on satisfaction of the conditions for release, (ii) the release is ordered, or the conditions for release are determined to exist, in an Expedited Arbitration, or (iii) the conditions for release specified in Section 10.3 have been satisfied;

(f)           NewCo will continue to have the opportunity to cure, at any time up to a finding of material breach of the NewCo SLA in an Expedited Arbitration the asserted material breach of the NewCo SLA and, in the event of such cure (as agreed by the parties or so determined in the Expedited Arbitration), the Escrow Agent will not release the Deposit Materials to Microsoft and Microsoft and its Subsidiaries will not exercise their rights under the license granted under Section 10.2;
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(g)           the Deposit Materials will be subject to the license set forth in Section 10.2;

(h)           Microsoft and NewCo will share equally the costs of the escrow; and

(i)           terms otherwise consistent with Sections 10.2, 10.3, 10.4, 10.5 and this Section 11.6.

11.7           Survival. Only Sections 1.1 (and all other definitions), 2.5.2 (as to distribution rights for NewCo Windows Apps released before the effective date of expiration or termination), 2.6, 3.3, 6.2 (as to distribution rights for NewCo Phone Apps released before the effective date of expiration or termination), 7.1, 7.2, 7.3, 7.6, 7.7, 7.8, 7.9, 8, 9, 10.1, 10.2, 10.5, 10.6, 10.7, 11.5, 11.6, 11.7, 12, 13 and 14;  Exhibit A ; and  Exhibit B  Section 4 of this Agreement will survive any expiration or termination of this Agreement; provided that the restrictions in clause (b) in Section 8.1 (and associated limitations thereto in Section 8.1) will survive until the date that is two years after the earlier of (i) the last day of the Transition Period or (ii) the day that NewCo materially and permanently stops providing the level of service specified in the NewCo SLA; provided, further, that Section 1.7 shall survive (i) insofar as it relates to Sections 1-3 of  Exhibit B  until the last day of the Transition Period and (ii) insofar as it relates to Section 4 of  Exhibit B  indefinitely. In addition, the reporting and true-up mechanism agreed to pursuant to Section 7.3 will survive any termination or expiration to allow for final reconciliation and reporting of amounts accrued or owing under this Agreement. However, any expiration or termination of this Agreement will be without prejudice to any right or remedy of any party arising out of any breach of this Agreement, including recovery of any amounts owing under this Agreement.
 
Section 12.           Representations and Warranties

12.1        By Microsoft.  Microsoft represents and warrants to NewCo and B&N that (a) it has the right, power and authority to enter into and perform its obligations under this Agreement, and (b) its representative whose signature is affixed to this Agreement has full capacity and authority to bind it to the terms of this Agreement.

12.2        By B&N and NewCo.  NewCo and B&N jointly and severally represent and warrant to Microsoft that (a) each of NewCo and B&N has the right, power and authority to enter into and perform its obligations under this Agreement, and (b) each of its representatives whose signature is affixed to this Agreement has full capacity and authority to bind it to the terms of this Agreement.

12.3        Disclaimer.  EXCEPT AS EXPRESSLY PROVIDED OTHERWISE IN THIS AGREEMENT OR A RELATED AGREEMENT, TO THE MAXIMUM EXTENT PERMITTED BY APPLICABLE LAW, EACH PARTY PROVIDES ALL SOFTWARE, DEVICES, TECHNOLOGY, SERVICES, CONTENT, DATA, INFORMATION AND OTHER MATERIALS UNDER THIS AGREEMENT “AS IS” AND WITH ALL FAULTS AND WITHOUT ANY WARRANTIES, REPRESENTATIONS AND CONDITIONS OF ANY KIND, WHETHER EXPRESS, IMPLIED OR STATUTORY, INCLUDING ANY WARRANTIES OF OR RELATED TO MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE, NON-INFRINGEMENT, ACCURACY OR COMPLETENESS OF RESPONSES, RESULTS, AND LACK OF NEGLIGENCE.
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Section 13.           Limitations of Liability

13.1        Disclaimer of Consequential Damages.  EXCEPT FOR ANY CLAIMS ARISING FROM BREACH OF SECTION 8, NEITHER NEWCO, B&N NOR MICROSOFT NOR ANY OF THEIR RESPECTIVE AFFILIATES WILL BE LIABLE FOR ANY LOSS OF PROFIT, BUSINESS OR GOODWILL, OR ANY INDIRECT, INCIDENTAL, CONSEQUENTIAL, PUNITIVE OR SPECIAL COSTS, DAMAGES OR EXPENSES WHATSOEVER ARISING OUT OF, OR IN ANY WAY CONNECTED WITH, THIS AGREEMENT OR THE BREACH THEREOF, REGARDLESS OF THE LEGAL THEORY UPON WHICH ANY CLAIM FOR SUCH DAMAGES IS BASED, EVEN IN THE EVENT OF FAULT, TORT (INCLUDING NEGLIGENCE), STRICT LIABILITY, BREACH OF CONTRACT OR BREACH OF WARRANTY OF ANY PARTY. THE FOREGOING EXCLUSION WILL APPLY EVEN IF SUCH PARTY HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES IN ADVANCE AND EVEN IF ANY AVAILABLE REMEDY FAILS ITS ESSENTIAL PURPOSE.

13.2        Limitations on Amounts of Liability. TO THE MAXIMUM EXTENT PERMITTED BY APPLICABLE LAW, AND EXCEPT AS TO AMOUNTS PAYABLE BY EACH PARTY TO THE OTHER PURSUANT TO SECTION 7, THE TOTAL AGGREGATE LIABILITY OF EACH PARTY AND ITS AFFILIATES, INDIVIDUALLY AND COLLECTIVELY, TO THE OTHER PARTIES AND THEIR AFFILIATES, INDIVIDUALLY AND COLLECTIVELY, FOR ALL CLAIMS UNDER THIS AGREEMENT WILL BE LIMITED IN AMOUNT TO $[***].

13.3        Excused Performance.  No party will be liable, or considered to be in breach or default under this Agreement, on account of any delay, failure in performance, interruption of service, loss or damage resulting directly or indirectly from any Force Majeure; provided, that the party suffering the Force Majeure: (a) gives the other parties prompt written notice of the Force Majeure, the anticipated duration and consequences of the Force Majeure, and the action being taken to overcome, avoid and mitigate the consequences; and (b) takes commercially reasonable steps to overcome, avoid and mitigate the consequences.
 
13.4.       Material Breach of SLAs.  Notwithstanding any other provision of this Agreement to the contrary, but subject to the limitations set forth in Sections 13.1 and 13.2, in the event of a material breach of either the NewCo SLA or the Microsoft SLA, then, in addition to any other remedies specified herein, the parties agree that:

(a)           the non-breaching party will be entitled to seek damages or other remedies available in law or equity for such material breach; and

(b)           in the event of a material breach or a finding of a likelihood of success on a party’s claim of a material breach where a party is seeking preliminary injunctive relief, it would be appropriate for a court or arbitrator to issue an order (both preliminary and permanent), applicable on a worldwide basis, requiring the cure of such material breach and full performance of the NewCo SLA and/or the Microsoft SLA, as the case may be, because,  inter alia , the parties agree that (i) it is highly likely that the non-breaching party will suffer irreparable harm from such material breach unless such material breach is immediately cured, (ii) the risk of irreparable harm to the non-breaching party from such material breach outweighs the potential harm to the breaching party of immediately requiring that it cure such material breach, and (iii) such immediate injunctive relief is in the public interest and particularly in the interest of affected customers.
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Section 14.           General

14.1        365(n).  All licenses and rights granted to Microsoft and its Affiliates under or pursuant to this Agreement are, and will otherwise be deemed to be, for purposes of Section 365(n) of the U.S. Bankruptcy Code, licenses of rights to “intellectual property” as defined under Section 101 of the U.S. Bankruptcy Code. Microsoft and its Affiliates, as licensee of such rights under this Agreement, will retain and may fully exercise all its rights and elections under the U.S. Bankruptcy Code. In the event of the commencement of a bankruptcy proceeding by or against NewCo under the U.S. Bankruptcy Code, Microsoft and its Affiliates will be entitled to complete access to (or a compete duplicate of, as appropriate) any such intellectual property and all embodiments of such intellectual property, and same, if not already in Microsoft’s possession, will be promptly delivered to Microsoft.

14.2        Non-Exclusive; Independent Development.  Except as provided in Section 1.5, the rights and obligations of the parties under this Agreement are non-exclusive. Except as set forth in Section 1.5, nothing in this Agreement restricts a party’s right (a) to acquire, license, develop for itself, or have others develop for it, software, content or technology performing the same or similar functions as the software, content or technology owned or furnished by another party (“ competing technology ”), so long as it did so without violating this Agreement, or (b) to market, distribute or otherwise exploit such competing technology. Without limiting the foregoing, Microsoft and its Affiliates may develop alternate digital content consumption and authoring experiences on its own or with other companies and also has the unrestricted ability to work with other content and application providers, including to enable digital content experiences to end users. For clarity, nothing in this Section 14.2 changes the obligations or restrictions in Section 8.
 
14.3        Independent Parties.  The parties are independent contractors. This Agreement does not create, and should not be interpreted or construed as creating, any agency, partnership, joint venture, franchise, or employment relationship between the parties. No party has the authority to make any statements, representations or commitments of any kind or to take any action binding on another party.

14.4        Notices.  Except as otherwise agreed in writing by the parties, any notices given under this Agreement will be delivered either by messenger or overnight delivery service, or sent by facsimile with a confirmation sent via certified or registered mail, postage prepaid and return receipt requested, addressed to the intended recipient as set forth below or as otherwise specified by notice given in accordance with this Section 14.4. Notices will be deemed to have been given on the day when received by the party to whom the notice is given:
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	To Microsoft:
 
	To NewCo:

	Microsoft Corporation
	[NewCo] LLC

	One Microsoft Way
	c/o Barnes & Noble, Inc.

	Redmond, Washington 98052-6399 
	122 Fifth Avenue 

	 
	New York, NY 10011

	Attn:       Peter Klein 
	 

	 
	Chief Financial Officer
	Attn: 
	Eugene V. DeFelice 

	 
	 
	 
	Vice President, General Counsel & Secretary

	 
	 
	 

	Facsimile No.:  (425) 706-7329
	Facsimile No.:  (212) 463-5683

	 
	 

	With a Copy to:
	With a Copy to:

	 
	 

	Simpson Thacher & Bartlett LLP
	Cravath, Swaine & Moore LLP

	425 Lexington Avenue 
	Worldwide Plaza 

	New York, NY 10017
	825 Eighth Avenue 

	 
	New York, NY 10019 

	Attn:      Alan M. Klein, Esq.
	 

	 
	Attn:
	Scott A. Barshay, Esq. 

	 
	 
	 
	Andrew R. Thompson, Esq.

	 
	 

	Facsimile No.:  (212) 455-2502
	Facsimile No.:  (212) 474-3700
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	To B&N:
 
	 

	Barnes & Noble, Inc.
	 

	122 Fifth Avenue
	 

	New York, NY 10011
	 

	 
	 
	 

	Attn:
	Eugene V. DeFelice
	 

	 
	Vice President, General Counsel & Secretary
	 

	 
	 

	Facsimile No.:  (212) 463-5683
	 

	 
	 

	With a Copy to:
	 

	 
	 

	Cravath, Swaine & Moore LLP
	 

	Worldwide Plaza
	 

	825 Eighth Avenue
	 

	New York, NY 10019
	 

	 
	 
	 

	Attn:
	Scott A. Barshay, Esq.
	 

	 
	Andrew R. Thompson, Esq.
	 

	 
	 

	Facsimile No.:  (212) 474-3700
	 


 
14.5        Dispute Resolution; Jurisdiction; and Governing Law.  This Agreement and all disputes arising out of or related to this Agreement will be governed by the laws of the State of New York, without reference to conflict of laws principles. Any and all claims, lawsuits or disputes of any kind between the parties arising out of or relating to this Agreement will be resolved in federal or state courts in the State of New York within the Southern District of New York. Each party hereby waives any challenge to the jurisdiction or venue of such courts over such claims, lawsuits or disputes. The rest of this Section notwithstanding, if and when applicable, each party will use (a) the Formal Escalation set forth in  Exhibit B  before commencing any lawsuit against another party relating to this Agreement, except as otherwise set forth in Section 3.3 of  Exhibit B , and (b) will use the Expedited Arbitration process only where expressly so provided herein or in  Exhibit B . Nothing will limit the right of a party, however, to seek a temporary restraining order or other provisional remedy to preserve the status quo or to prevent irreparable harm. In the event that discovery or any other materials in connection with any Expedited Arbitration are subject to seal or confidentiality or protective order, each party will be entitled to designate up to two in-house attorneys who will be entitled to have access to such materials, subject to reasonable confidentiality provisions to prevent disclosure to party employees not entitled to such access, which confidentiality provisions will be enforceable against such in-house attorneys in such proceedings, including by sanctions for violation thereof; provided, however, such access would not extend to source code. The inclusion of the foregoing provision relating to access to confidential information by in-house counsel in the context of Expedited Arbitration but not in the context of any other claim, lawsuit or dispute of any kind arising out of or related to this Agreement shall not result in or be relied on as supporting any implication that similar access to confidential information by designated in-house counsel would or would not be appropriate in connection with any such other claim, lawsuit or dispute.
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14.6        Attorneys’ Fees. If a party employs attorneys to enforce any rights arising out of or relating to this Agreement, the prevailing party will be entitled to recover its reasonable attorneys’ fees, costs and other expenses, including the costs and fees incurred on appeal or in a bankruptcy or similar action.

14.7        Assignment. Neither NewCo nor B&N may assign this Agreement, or any rights or obligations hereunder, except with Microsoft’s express written consent or to an Affiliate in connection with an Initial Public Offering (as defined in the NewCo LLC Agreement) of NewCo or an Issuer or a “Qualified Distribution” in the NewCo LLC Agreement. Any attempted assignment in violation of this section will be void. Subject to the foregoing restriction on assignments by NewCo and B&N, this Agreement will be binding on, inure to the benefit of, and be enforceable by the parties and their respective successors and assigns.
 
14.8        Waivers. A party’s delay or failure to exercise any right or remedy will not result in a waiver of that or any other right or remedy. Failure by a party to enforce any provision of this Agreement will not be deemed a waiver of future enforcement of that provision.

14.9        Invalid Provisions. If any term of this Agreement or the application thereof is found by a court of competent jurisdiction to be in whole or in part invalid or unenforceable, then (a) the invalidity or unenforceability will not affect other terms or applications of this Agreement, (b) the remainder of this Agreement will continue in effect so long as the Agreement still expresses the intent of the parties, and (c) the parties will engage in good faith efforts to discover and implement a means of effectuating the intent of the parties in accordance with applicable laws.

14.10      Construction. As used in this Agreement, (i) the words “include” and “including” and variations thereof, will not be deemed to be terms of limitation, but rather will be deemed to be followed by the words “without limitation,” (ii) unless the context otherwise requires, the word “or” shall be deemed to be an inclusive “or” and shall have the meaning equivalent to “and/or.”

14.11      Order of Precedence. In the event of any direct conflict between any terms and conditions of this Agreement and any terms and conditions of any Exhibit or other document referenced in this Agreement, the terms and conditions of this Agreement will prevail over those of any such Exhibit or other document, but solely to the extent of such conflict. [***] Further, the requirements of this Agreement are in addition to the requirements of any other document or agreement referenced in this Agreement, and such other documents and agreements will not be construed to abrogate, diminish or amend in any way any of the requirements of this Agreement (for example, if an action is permitted by such other document or agreement and either required or prohibited by this Agreement, then such action will be required or prohibited as set forth in this Agreement).

14.12      No Third Party Beneficiaries. This Agreement is for the benefit of the parties and their Affiliates only, and will be enforceable by the parties and their Affiliates only. No action may be commenced or prosecuted against a party by any third party claiming as a third-party beneficiary of this Agreement.

14.13      Counterparts and Facsimile. This Agreement may be executed on facsimile copies or in counterparts, each counterpart of which will be deemed an original and all of which together will constitute one and the same Agreement. In the event that any signature is delivered by facsimile transmission or by e-mail delivery of a “.pdf” format data file, such signature shall create a valid and binding obligation of the party executing (or on whose behalf such signature is executed) with the same force and effect as if such facsimile or “.pdf” signature page were an original thereof. Notwithstanding the foregoing, if requested by a party, the other parties will deliver original executed copies of this Agreement to such requesting party as soon as practicable following execution thereof.
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14.14      Entire Agreement. This Agreement, together with the Related Agreements, constitutes the entire agreement between the parties with respect to the subject matter hereof and supersedes all prior or contemporaneous communications regarding such subject matter, whether written or oral, including any prior letters of intent or term sheets, including the Settlement Discussion Agreement dated July 12, 2011. This Agreement may not be modified except by a written agreement dated subsequent to the date of this Agreement and signed by an authorized representative of the party against whom such modification is sought to be enforced.
 
14.15      Compliance with Laws. Each party will comply with applicable laws in its performance under this Agreement, including NewCo complying with the Digital Millennium Copyright Act (DMCA) safe harbor notice and takedown requirements. To the extent a party believes that performing an obligation under this Agreement may not comply with applicable laws, it will notify the other party, and the parties will engage in good faith efforts to discover and implement a mechanism to meet such obligation in accordance with applicable laws.

[Signature Page Follows]
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This Commercial Agreement is entered into by the parties as of the date first written above.
 
 
	Barnes & Noble, Inc.
 

	Signature:  /s/ Eugene V. DeFelice
 

	Name:   Eugene V. DeFelice
 

	Title: Vice President, General Counsel & Secretary
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	Microsoft Corporation
 

	Signature: /s/ Steven A. Ballmer
 

	Name: Steven A. Ballmer
 

	Title: Chief Executive Officer
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Exhibit A

Definitions

“Advance” has the meaning set forth in Section 7.2.1.

“Affiliate” means any legal entity that controls, is controlled by, or is under common control with a party, whether directly or indirectly (e.g., through successive tiers of control). For purposes of the foregoing and Section 1.5, an entity controls another entity if it beneficially owns more than 50% of the equity or voting interests of such entity or if it has the right to direct the management of the entity. An entity is an Affiliate for only so long as such control exists. However, notwithstanding the foregoing, for purposes of this Agreement, neither NewCo nor any entity that is directly or indirectly controlled by NewCo will be considered an “Affiliate” of B&N; and neither B&N nor any entity that directly or indirectly controls, is controlled by, or is under common control with B&N and that is not controlled by NewCo will be considered to be an “Affiliate” of NewCo for purposes of this Agreement.

“App Developer Agreement” means the applicable version of Microsoft’s then-current Windows Store Application Developer Agreement, the current pre-release version of which is currently located at http://msdn.microsoft.com/en-us/library/windows/apps/hh694058.aspx .

“App Localization Condition” has the meaning set forth in Section 5.2.

“Application Provider Agreement” means the applicable version of Microsoft’s then-current Windows Phone Marketplace Application Provider Agreement, the current version of which is currently located at http://create.msdn.com/downloads/?id=638 ?.

“Bankruptcy Event” means that NewCo:

(a)           suffers or permits the appointment of a trustee or receiver for all or a substantial portion of its assets, unless such appointment is vacated or dismissed within 60 days from the date of such appointment;

(b)           files a petition as a debtor under any provision of the U.S. Bankruptcy Code or any state or other law relating to insolvency;

(c)           has any such petition filed against it, unless such petition and all related proceedings are dismissed within 90 days of such filing;

(d)           is judged insolvent or bankrupt; or

(e)           makes a general assignment for the benefit of creditors, formally admits in writing its inability to pay its debts when due, or ceases generally to pay its debts when due.

“B&N Store” means the online bookstore for Content offered by B&N prior to transfer to NewCo at www.bn.com.

“Closing” has the meaning in the Investment Agreement.
 
 
 
32





 
 
“Confidential Information” has the meaning in the NDA, as supplemented by Section 9.2.

“Consumption Condition” has the meaning set forth in Section 5.3.

“Consumption Experiences” means an end user experience that includes at least the capability to render, read, highlight, bookmark, designate “last page read” and annotate Content.

“Content” means Reading Content and other digital content.

“Contract Year” means a period of one year commencing on the Launch Date or an anniversary of the Launch Date, as applicable.

“Core Geo Commercial Content Condition” has the meaning set forth in Section 5.4.

“Core Geo Trade Book Condition” has the meaning set forth in Section 5.4.

“Critical Geos” means [***].

“Customer Data” means, as of a date, the following data, in each case to the extent such data exists and is in NewCo’s possession as of such date, for end users who have accessed the NewCo Store through a NewCo App or Microsoft Product or Service that uses NewCo APIs as contemplated by Section 3:  (a) purchase data (including data about the Content in the NewCo Store accessed by such end users such as ISBN, title and author); and (b) reading data (e.g., how much of a given Content item has been read, annotations to that Content, word look up and reviews), which data shall be provided in zip file or CSV format.

“Deposit Materials” means the NewCo App Materials, NewCo Store Materials, Customer Data and Publisher Data deposited with the Escrow Agent under Section 11.6 or the Escrow Agreement; provided, that any other Source Code or data included in backup copies of Source Code and data files deposited with the Escrow Agent and eliminated or redacted by NewCo as contemplated in Section 11.6(d) shall not be Deposit Materials.

“Dismissal” has the meaning set forth in Section 3.5 of the Patent Agreement.

“Effective Date” has the meaning set forth in Section 1.8.

“E-Reading Assets” means the assets of the following business as conducted by B&N prior to Closing: the Digital Business as defined in the Investment Agreement, which includes the Nook device business and the online bookstore business comprising the provision of Reading Content included in the B&N Store.

“Escrow Agreement” has the meaning set forth in Section 11.6.

“Existing Microsoft Products and Services” means any Microsoft Product or Service that has been commercially released or of which a beta has been released and which provides the relevant functionality as of (a) the date the NewCo SLA came into effect or (b) in the event of a Bankruptcy Event, the date the conditions for a Bankruptcy Event are met.
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“Expedited Arbitration” means: (a) for disputes about royalty payments under the Patent Agreement, the Royalty Arbitration Processes set forth in Exhibit C of the Patent Agreement; and (b) for other disputes under this Agreement for which Expedited Arbitration is required, the arbitration process set forth in Section 4 of  Exhibit B  of this Agreement.

“Escrow Agent” has the meaning set forth in Section 11.6.

“[***] Net Revenue” has the meaning set forth in Section 7.1.

“Force Majeure” means any: act of God; act or omission of any governmental, regulatory, civil or military authority; embargo or blockade; civil disturbance; war, invasion or other hostilities (whether war is declared or not); terrorism or terrorist threats; fire, flood, earthquake, severe storms, explosion or casualty; employee strike or other labor disturbance; or interruption or shortage of electric, gas or other utility service.

“Formal Escalation” has the meaning set forth in Section 3 of Exhibit B.

“Geo” means a country or other geographical area that NewCo and Microsoft listed as “Geos” in Exhibit C  hereto and as otherwise mutually agreed in writing.

“Governance Process” means the process set forth in attached Exhibit B.

“ID” means an identification (currently known as a Windows Live ID) associated with a consumer in the Microsoft ID System.

“Initial Commercial Geos” has the meaning set forth in Section 5.4(a).

“Intellectual Property Rights” means any and all rights, whether registered or unregistered, existing from time to time under patent law, copyright law, moral rights law, trade secret law, trademark law, and any and all other similar proprietary rights, as well as any and all applications, renewals, extensions, divisionals, continuations, restorations and re-instatements thereof, now or hereafter in force and effect worldwide.

“Investment Agreement” means the Investment Agreement dated as of April 27, 2012 between B&N, Microsoft Investment Holdings, Inc. and Microsoft.

“law” means any applicable supranational, Federal, national, state, provincial or local statute, law (including common law), ordinance, rule or regulation of any governmental entity.

“Launch Date” means the date when the first version of the NewCo Windows App is made commercially available in the Windows Store in accordance with Section 2.1.1.

“Liquidation Event” means NewCo: (a) commences a liquidation of all or substantially all of its assets (other than through a Bankruptcy Event); (b) ceases to carry on all or substantially all of its digital device and content business; or (c) formally announces that it intends to liquidate all or substantially all of its assets or to wind down its business.
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“Material Commercial Content Agreements” means, for a given Geo, agreements with NewCo such that the NewCo Store includes at least [***].

“Material Trade Book Agreements” means, for a given Geo, agreements with NewCo such that the NewCo Store includes at least [***].

“Microsoft Commerce Platform” means a set of infrastructure, processes, and contractual relationships to enable the processing, management and handling of transactions by end-users as well as the billing, remittance and check-out services developed and offered by Microsoft as described in Section 4 and the Microsoft Commerce Platform Terms.

“Microsoft Commerce Platform Terms” has the meaning set forth in Section 4.3.

“Microsoft ID System” means Microsoft’s service (currently known as Windows Live ID) for consumers to sign into accounts, services and websites.

“Microsoft Material Default” means a failure by Microsoft to make any payment required under Section 7 when due, if (a) not cured or disputed by Microsoft within 45 days after written notice of such failure from NewCo or (b) the payment is disputed by Microsoft within 45 days after written notice of such failure from NewCo, but then only to the extent such payment obligation is upheld in a final ruling in an Expedited Arbitration and Microsoft subsequently fails to pay the upheld amount within 45 days after such ruling. For the avoidance of doubt, the expiration of this Agreement by its terms in accordance with Section 10.1 will not constitute a Microsoft Material Default.

“Microsoft Products and Services” means Microsoft products and services designed to interact with Content from the NewCo Store and annotations to Content. For the avoidance of doubt, Microsoft Products and Services do not include the Microsoft Commerce Platform or the NewCo Apps, regardless of whether they are distributed in connection with or as part of Microsoft Products and Services.

“Microsoft Service Maintenance Toolkit” means a copy that is complete and accurate (in all material respects as to (c) and (d)) of the following, in each case, as of the most current date reasonably practicable prior to the relevant date: (a) the NewCo App Materials; (b) the NewCo Store Materials; (c) the Customer Data; and (d) the Publisher Data.

“Microsoft SLA” means a commitment from Microsoft that it will, upon NewCo’s request and throughout the Transition Period:

(a)           continue enabling any then-existing level of use of the Microsoft Commerce Platform by NewCo and, subject to Microsoft’s strategy with respect to Microsoft Products and Services, any existing level of integration of the NewCo Store into Microsoft Products and Services, for purposes of end users (i) purchasing additional Reading Content in the NewCo Store and (ii) using the Publishing Services Platform to create accounts, upload Reading Content for purposes of distribution and sale of that Reading Content in the NewCo Store and receive payment from purchasers of that Reading Content; and
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(b)           continue enabling NewCo’s then-existing level of use of the Microsoft ID System with the NewCo Store and NewCo Apps.

During the Microsoft SLA period during the Term, such transactions will be subject to the revenue sharing provisions in Section 7. During the Microsoft SLA period after the Term, at NewCo’s election, either (i) the Microsoft SLA will be provided subject to the revenue sharing provisions in Section 7, or (ii) such transactions effected through the Microsoft Commerce Platform will be subject to the standard charge for the Microsoft Commerce Platform.

“NDA” means the Microsoft Corporation Non-Disclosure Agreement between Microsoft, NewCo, and B&N with an effective date of no later than the Effective Date.

“Net Revenue” means:

(a)           gross revenue from any sales, subscriptions or other acquisitions of Content purchased from NewCo and its Affiliates by customers using the NewCo Windows App, the NewCo Phone App or Microsoft Products and Services (which for the avoidance of doubt for purposes of this definition and Section 7 does not include browsers), irrespective of which party completes the transaction giving rise to such Net Revenue; less

(b)           the sum of (i) any licensing or other fees payable by NewCo or Microsoft for the specific acquisition of such Content (regardless of whether such fees are paid by the Microsoft Commerce Platform or by NewCo outside of the Microsoft Commerce Platform plus (ii) transaction fees including credit card fees (and other billing mechanism fees), chargebacks by credit card networks or financial institutions and foreign exchange transaction fees incurred by either NewCo, Microsoft or any Affiliate of NewCo or Microsoft for processing payments for such Content plus (iii) commissions and similar amounts (but not including any advertising or marketing expenses) payable to third parties in connection with sales or use by end users of such Content.

For the avoidance of doubt, gross revenue will be determined exclusive of any taxes and will not, for example, be (A) reduced by any withholding taxes withheld with respect to any amount payable to the billing party or any income taxes or other taxes imposed by law on the billing party arising in connection with any transaction entered into between the billing party and its customers or (B) increased by any sales tax, VAT or other transaction taxes that the billing party collects from its customers.

“NewCo APIs” has the meaning set forth in Section 3.2.

“NewCo Apps” means all versions of the NewCo Windows App and NewCo Phone App distributed by NewCo or its Affiliates, including updates thereto.
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“NewCo App Materials” means, as of a date, the Source Code and user interfaces (UIs) as of such date to all versions of the NewCo Windows App and NewCo Phone App (excluding trademarks) that have been made commercially available prior to such date, along with associated development and build tools, all in a format sufficient to enable a reasonably skilled programmer to utilize and read the NewCo App Materials.

“NewCo LLC Agreement” means the Amended and Restated Limited Liability Company Agreement of NewCo entered into pursuant to the Investment Agreement.

“NewCo Material Default” means the occurrence of any of the following:

(a)           the Launch Date does not occur before [***], unless such failure is due to failure to obtain certification for distribution through the Windows Store due to Microsoft’s unreasonably withholding or delaying certification for the NewCo Windows App, in which event the [***] deadline will be extended by the period of Microsoft’s unreasonable withholding or delaying of such certification;

(b)           NewCo fails to satisfy the Core Geo Trade Book Condition before [***];

(c)           due to an action or failure to act by NewCo,

(i)          the NewCo Store is unavailable for purchasing or consuming (reading, annotating, etc.) Reading Content,

(ii)         the Publishing Services Platform is unavailable for publishing Reading Content, or

(iii)        the NewCo APIs are unavailable for publishing, purchasing, or consuming (reading, annotating, etc.) Reading Content where such unavailability materially negatively impacts the author or publisher’s publishing experience, the user’s purchasing experience, or the user’s consuming experience, respectively,

where such service or NewCo APIs, as applicable, had previously been commercially available, for an aggregate total number of hours representing [***], at any time following the Launch Date (but excluding unavailability due to Force Majeure) [***] on the condition that either:
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(A)        Microsoft is shipping [***] a beta or later release of Microsoft Products and Services that have the capability to publish to, purchase, or consume (including read or annotate) Reading Content from the NewCo Store using the NewCo APIs (where such tools are using the NewCo APIs that were unavailable); or

(B)        [***];

(d)           due to an action or failure to act by NewCo, the NewCo Windows App is unavailable in the Windows Store, for an aggregate total number of hours representing [***], at any time following the Launch Date (but excluding unavailability due to Force Majeure) [***]; or

(e)           Patent Obligor fails to pay any Patent Royalty when due (i.e. within [***] days after Microsoft’s invoice in accordance with the Patent Agreement) and

(i)          Patent Obligor has not cured or disputed (i.e., by giving Microsoft written notice thereof)  such default within [***] days after Microsoft provides NewCo or the Patent Obligor with written notice of such default; or

(ii)         Patent Obligor disputes such default by giving Microsoft written notice thereof within [***] days after Microsoft provides NewCo or the Patent Obligor written notice of such default, then only to the extent such default is upheld in a final ruling in Expedited Arbitration under the Patent Agreement and the Patent Obligor subsequently fails to pay the upheld amount within [***] days after such ruling; or

(iii)        in the event of a bankruptcy or similar proceeding involving Patent Obligor, the payment obligation is repudiated or otherwise voided by a court or some or all of the material rights and obligations of the parties are nullified for reasons other than as a result of non-performance by one of the parties.

In the case of any unavailability described in (c) or (d) above is due to an injunction or restraining order obtained by a third party on the basis of a claim of infringement of Intellectual Property Rights by the relevant NewCo software or service, then, (x) upon NewCo’s request, Microsoft will reasonably cooperate with NewCo in NewCo’s efforts to design around such claimed infringement, and (y) so long as NewCo is in good faith striving to have such order dissolved or vacated or to design around the claimed infringement, the effect of such unavailability will be to
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(A)          entitle Microsoft to defer any of its payment obligations or other obligations coming due during such unavailability, and

(B)          if such unavailability continues for a period of one year, such unavailability will constitute a NewCo Material Default.

If any event in (a) through (d) is caused by Microsoft failing to comply with its obligations under this Agreement, such event will not be deemed a NewCo Material Default. For the avoidance of doubt, the expiration of this Agreement by its terms in accordance with Section 10.1 will not constitute a NewCo Material Default.

“NewCo Phone App” means an application for Windows Phone that includes functionality and user experiences for both Consumption Experiences and acquisition of Reading Content (e.g., from the NewCo Store).

“NewCo SLA” means a commitment from NewCo that it will, upon request of Microsoft, allow Microsoft and its Subsidiaries to do the following throughout the Transition Period:

(a)           make all Reading Content purchased through the NewCo Store by an end user (together with associated data thereto including any annotations by such end user), where the end user has accessed any of such Reading Content using a Windows device, available for consumption (reading, annotating, etc.) by such end user through the NewCo Store through any of the Existing Microsoft Products and Services or any of the NewCo Apps;

(b)           if any of the Microsoft Products and Services integration scenarios described in Section 3 are enabled in any of the Existing Microsoft Products and Services, make Content in the NewCo Store published using any such Microsoft Products and Services available to the end user who published such Content (together with associated data thereto including any annotations by such end user); and

(c)           enable end users to (i) purchase and consume (reading, annotations, etc.) additional Reading Content in the NewCo Store and (ii) upload Reading Content for purposes of distribution and sale of that Reading Content in the NewCo Store and receipt of payment from purchasers of that Reading Content, in each of (i) and (ii) using the NewCo Apps and each of the Existing Microsoft Products and Services that access the NewCo Store and/or use any NewCo APIs. Such purchases during the Term will be subject to the revenue share described in Section 7. Such purchases after the Term will be subject to, at NewCo’s election, either (A) the revenue share described in Section 7 or (B) if effected through the Microsoft Commerce Platform, the standard charges for the Microsoft Commerce Platform.
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The NewCo SLA will be provided at no additional charge.

“NewCo Store” means the online bookstore through which NewCo offers customers the ability to purchase, consume (read, annotate, etc.) and/or publish Reading Content as a service for client devices and applications (and which, prior to transfer to NewCo, and other than those which have not been transferred due to any applicable third-party consents not having been received, was the B&N Store).

“NewCo Store Materials” means, as of a date, the Source Code and user interfaces (UIs) elements as of such date to all versions of the website for the NewCo Store (excluding trademarks) that have been made commercially available prior to such date, along with detailed information about the backend systems used by NewCo to operate the website, all in a format sufficient to enable a reasonably skilled programmer to utilize and read the NewCo Store Materials.

“NewCo Study Application” means the Nook Study application currently available at nookstudy.com and updates and successors thereto that provide similar functionality.

“NewCo Windows App” means a metro-style application for Windows OS that includes functionality and user experiences for both Consumption Experiences and acquisition of Reading Content (e.g., from the NewCo Store). For the avoidance of doubt, the NewCo Windows App is not a browser application for purposes of the revenue share set forth in Section 7.

“Non-Renewal” means the parties do not extend or renew the Term pursuant to Section 11.2.

“Patent Agreement” means the Confidential Settlement and Patent License Agreement, dated on or about the Effective Date, to which Microsoft and B&N are party.

“Patent Obligor” has the meaning set forth in Section 7.5.1.

“Patent Royalty” means any royalty payable to Microsoft under the Patent Agreement.

“Priority Geos” means [***].

[***]

[***]

“Publish Condition” has the meaning set forth in Section 5.1.

“Publisher Data” means, as of a date, data, to the extent such data exists and is in NewCo’s possession as of such date, about publishers for Content they provide for the NewCo Store (e.g. contact information for commercial publishers, publishers using the Publishing Services Platform, authors that publish to the NewCo Store through Microsoft Products and Services, association of Content with publishers, annotation of Content associated with such publishers, but excluding any data that is subject to limitation on transfers or sharing of such data in any agreements with publishers or digital content agreements), which data shall be provided in zip file or CSV format. NewCo will work in good faith with publishers and Microsoft to (a) obtain provisions in agreements entered into with publishers after the Effective Date to permit enabling such transfer or sharing, or (b) avoid provisions in such agreements entered into with publishers after the Effective Date which prohibit such transfers or sharing.
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“Publishing Services Platform” means NewCo’s web-based portal that allows an end user to create an account, upload Reading Content for purposes of distribution and sale of that Reading Content in the NewCo Store and receive payment from purchasers of that Reading Content.

“Reading Content” means electronic books, magazines, newspapers, periodicals, comic books, children’s books and other reading and reading-related content.

“Region” means one of the following sets of Geos: [***].

“Related Agreements” means the Investment Agreement, Patent Agreement, App Developer Agreement, Application Provider Agreement and NDA and any other agreements between or among NewCo, Microsoft, B&N and any of their respective Affiliates entered into in connection with the transactions contemplated herein or therein.

“[***] Net Revenue” has the meaning set forth in Section 7.1.

“Source Code” means computer software program instructions that are translated by a compiler, interpreter or assembler into object or binary code for execution on a computer, together with all developer comments and annotations relating to such program instructions, in either case, that are included therein.

“Subsidiary” means, with respect to any person, another person, an amount of the voting securities, other voting rights or voting partnership interests of which is sufficient to elect at least a majority of its board of directors or other governing body (or, if there are no such voting interests, more than 50% of the equity interests of which) is owned directly or indirectly by such first person. However, notwithstanding the foregoing, for purposes of this Agreement, neither NewCo nor any entity that is directly or indirectly controlled by NewCo will be considered a “Subsidiary” of B&N or any entity that directly or indirectly controls, is controlled by, or is under common control with B&N (other than NewCo and its Subsidiaries).

“Term” has the meaning set forth in Section 11.1.

“Transition Period” means a period of time beginning on (i) the date that Microsoft requests that NewCo provide the NewCo SLA pursuant to Section 11.5.3(b), or (ii) in the event of a Bankruptcy Event, the date the conditions for a Bankruptcy Event are met, and ending on the later of (a) 2 years later or (b) the end of the Term had this Agreement not been terminated early.

“Windows-Based PC” means a personal computer, desktop computer, laptop, tablet, or slate that runs the Windows OS.
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“Windows Core Languages” means [***].

“Windows Device” means a Windows-Based PC or a Windows Phone.

“Windows OEM Image” means [***].

“Windows OS” means the Windows 8 (both x86 and ARM) client operating system and any future releases, versions and successors, including any bug fixes, service packs, upgrades and updates.

“Windows Phone” means a mobile device running the Windows Phone Software.

“Windows Phone Software” means (a) the successor to Microsoft’s Windows Phone 7.5 operating system software for mobile phones that is currently code-named “Apollo,” and (b) any future versions and successors, including any bug fixes, service packs, upgrades and updates.

“Windows Store Terms of Use” means the applicable version of Microsoft’s then-current Windows Store terms of use, the current, pre-release version of which is currently located at http://windows.microsoft.com/en-us/windows/store-terms-of-use.

“Windows Store” means the Internet-based feature of Windows OS that provides a marketplace for the promotion and distribution of applications for use with Windows OS.

“WP Marketplace” means the platform (however named, consisting of a client application on Windows Phone, a web-based application (currently available at  www.windowsphone.com ), and an internet-based service) operated by Microsoft or its Affiliates through which applications, games, and related content may be acquired by end users for Windows Phones.
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Exhibit B

Governance Processes

1.           Governance Model

1.1           Executive Sponsor and Relationship Managers

	 
	1.1.1
	Executive Sponsor Role. Within 30 days after the Effective Date, Microsoft, NewCo and B&N will each designate one   senior executive ( “Executive Sponsor” ) who will have broad responsibility for promoting the success of the collaboration under this Agreement and authority to serve as an escalation point for any disagreements that may arise between Microsoft and one or both of the other parties under this Agreement.




	 
	1.1.2
	Relationship Manager Role. Within 30 days after the Effective Date, Microsoft, NewCo and B&N will each designate one   person who will be responsible for (a) providing guidance and support for the implementation of this Agreement, (b) coordinating and monitoring the overall performance of the party that they represent under this Agreement, and (c) managing the relationship between the companies as it pertains to the activities contemplated under this Agreement (each a  “Relationship Manager” ).




	 
	1.1.3
	Meeting Frequency




	 
	(a)
	The Executive Sponsors will meet in person or by telephone conference, as needed, but not less than once per quarter during the Term (unless mutually agreed otherwise), to discuss the status of the parties’ activities under this Agreement. In person meetings will default to alternate locations in New York and Redmond, unless mutually agreed otherwise.




	 
	(b)
	The Relationship Managers will meet more frequently, as they deem appropriate, to coordinate the parties’ execution against the objectives of this Agreement.




	1.2
	Contract Management Office




	 
	1.2.1
	Individual Subject Matter Leads. Within 30 days after the Effective Date, Microsoft’s, NewCo’s and B&N’s Relationship Managers will each establish a Contract Management Office (or similar organization) ( “CMO” ) with staff responsible for overseeing the progress related to the successful execution of the activities contemplated under this Agreement. Each of the Relationship Managers will assign staff on its CMO to support the functional areas under this Agreement (each person a “Functional Lead” ).




	 
	1.2.2
	Pairing and Meeting Frequency. The Relationship Managers will work to pair the Functional Leads by function, and the Functional Leads will meet regularly with each other to promote a successful implementation of the activities under this Agreement. The CMO teams from each company will also meet collectively on a regular basis as a Joint Operating Team for the collaborations under this Agreement to review progress across all areas.
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	2.
	Technical Roadmap and Review Process




	 
	2.1
	Review Meetings.  Throughout the Term, weekly until the Launch Date and not less frequently than quarterly thereafter, the parties will meet to discuss:



(a)         requests by a party for product updates, enhancements, improvements and changes to the services or applications provided by another party under this Agreement;

(b)         progress against development and launch plans for applications and services (including the achievement of the Launch Date and any other release dates or any delays encountered or anticipated in the progress toward the Launch Date or any other release date);

(c)         implementation of the requirements in Section 2.4 and any exceptions thereto in Sections 2.4.1 and 2.4.2, including the [***] requirements for the NewCo Windows App, [***] and how NewCo can enhance the NewCo Windows App to exploit the features and functionality available through the Windows OS;

(d)        [***];

(e)         the Microsoft Products and Services integration scenarios described in Section 3;

(f)         the progress of the implementation of Geo expansion, including the progress and results of negotiations with specific publishers and Material Commercial Content Agreements and Material Trade Book Agreements generally, but without any obligation to disclose the specifics of any such Material Commercial Content Agreements or Material Trade Book Agreements, including the counterparty thereunder;

(g)         implementation of the requirements in Section 6.3; and

(h)        such other matters relating to the implementation and performance of services and applications under this Agreement as a party may desire to discuss.

The Relationship Managers and applicable Functional Leads will coordinate and facilitate such meetings, including appropriate other staff as needed.

	 
	2.2
	Escalation.  If the parties are unable to reach agreement as to any matter submitted for discussion in the quarterly review meetings under Section 2.1 above, then a party may escalate the matter using Formal Escalation.




	3.
	Formal Escalation of Issues Pertaining to Services.  The parties will use the following process (“Formal Escalation” ) for resolving disputes under this Agreement:
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	3.1
	Resolution by Relationship Managers. The parties’ Relationship Managers will negotiate to resolve all disputes in good faith. If the parties’ Relationship Managers do not resolve the dispute within 15 business days (or such longer period as agreed by the parties) after commencement of negotiations to resolve such dispute, then either party may escalate the dispute (such escalation, the  “Formal Executive Escalation” ) and a mutually agreed list of the unresolved disputes between the parties (such issues, the “Disputed Issues” ) to the Executive Sponsors.




	 
	3.2
	Resolution by Executive Sponsors. The parties’ Executive Sponsors will negotiate to resolve any escalated dispute in good faith.




	 
	3.3
	Exclusions from Formal Escalation. Formal Escalation does not apply to or limit the right of a party (a) to seek a temporary restraining order or other provisional remedy to preserve the status quo or to prevent irreparable harm, (b) to exercise its termination rights under the Agreement, or (c) to submit a dispute about whether the conditions exist for the Escrow Agent to release the Deposit Materials to Microsoft (including whether NewCo has failed to cure any material noncompliance with the NewCo SLA).




	4.
	Expedited Arbitration of Certain Disputes


 
	                
	4.1          
 
 
 
	Arbitral Disputes. Any of the following disputes between Microsoft and NewCo (each, an “Arbitral Dispute” ) may be submitted to arbitration under this Section 4: (a) any dispute relating to Section 7.2.2 or Section 7.3 (to the extent relating to Section 7.2.2); (b) any dispute regarding any failure or alleged failure by Microsoft to make any payment for purposes of determining any Microsoft Material Default based on any such failure; (c) any dispute about whether the conditions exist for the Escrow Agent to release the Deposit Materials to Microsoft or for NewCo to provide Microsoft Service Maintenance Toolkit to Microsoft (including whether NewCo has failed to cure any material noncompliance with the NewCo SLA); or (d) a dispute, submitted by NewCo pursuant to Sections 10.3 or 11.5.1, about whether a Liquidation Event has occurred. No other disputes between the parties may be submitted to arbitration under this Section 4, except as otherwise agreed.


 
	 
	4.2
	Good Faith Negotiations. In the event of any Arbitral Dispute described under 4.1(a) or (b) above, a party may initiate this process by providing written notice to the other party. Within 20 calendar days of the date such notice is received by the other party, the parties will meet and discuss in good faith to resolve such dispute. If the dispute is not resolved in such meeting, each party will within 20 days deliver to the other party a detailed memorandum setting forth its positions and the contractual and factual analysis therefor. Within 20 calendar days following exchange of such memoranda, the parties will meet again in an attempt to resolve their disagreements. Thereafter, either party may serve a notice of arbitration. The provisions of this Section 4.2 do not apply to an Arbitral Dispute as described in Section 4.1(c).
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	4.3
	Submission to Arbitration. If the parties are unable to resolve any Arbitral Dispute pursuant to Section 4.2, or in the case of an Arbitral Dispute as described in Section 4.1(c), the parties agree to exclusively settle such dispute by binding arbitration administered by JAMS Inc.  (“JAMS”)  in accordance with the JAMS Comprehensive Arbitration Rules and Procedures ( “JAMS Rules” ) and the Expedited Procedures set out in Section 16.2 thereof, subject to the provisions of this Section 4.




	 
	4.4
	Selection of Arbitrator. The arbitration will be held before 1 neutral arbitrator for such proceedings appointed in accordance with the JAMS Rules, or as otherwise agreed by the parties. The arbitrator will not be a current or former employee, agent, consultant or representative of any party or any of its Affiliates.




	 
	4.5
	Proceedings.  Any arbitration hearing will be held in San Francisco, California. Discovery will be limited to that which is relevant to the dispute and material to the outcome as agreed upon by the parties or, failing such agreement, as determined by the arbitrator, and will be conducted pursuant to the Expedited Procedures set out in Rule 16.2 of the JAMS Rules, further provided that: (i) the parties will complete an informal exchange of all relevant non-privileged documents, information, and names of their own witnesses they intend to call within 14 calendar days after the service of a notice of arbitration; (ii) each party may conduct up to 3 discovery depositions; (iii) the arbitrator may require a party to provide information to assist in the identification of appropriate custodians for purposes of a search for responsive electronic documents; (iv) the results of any audit conducted under or related to this Agreement (including any audit under Section 7.8 and any internal audit conducted by or behalf of NewCo or Microsoft) will be admissible in such arbitration; (v) the parties to the arbitration will agree on shorter periods for discovery cut-offs and the commencement of the hearing; and (vi) in all respects, the parties to the arbitration will use good faith efforts to expedite a ruling on the dispute as quickly as possible. Each party will be entitled to designate up to two in-house attorneys who will be entitled to have access to confidential information produced by the opposing party in any such Expedited Arbitration, subject to reasonable confidentiality provisions to prevent disclosure to party employees not entitled to such access, which confidentiality provisions shall be enforceable against such in-house attorney; provided, however, such access would not extend to source code. All proceedings and submissions will be in English. The inclusion of the foregoing provision relating to access to confidential information by in-house counsel in the context of Expedited Arbitration but not in the context of any other claim, lawsuit or dispute of any kind arising out of or related to this Agreement shall not result in or be relied on as supporting any implication that similar access to confidential information by designated in-house counsel would or would not be appropriate in connection with any such other claim, lawsuit or dispute.




	 
	4.6
	Decision.  Any arbitration decision will be final and binding on the parties, and will not be subject to any appeal or proceeding to vacate, except on the grounds set forth in the Federal Arbitration Act, 9 U.S.C. 1  et seq . The award rendered by the arbitrators may be entered into any court having jurisdiction, or application may be made to such court for judicial acceptance of the award and an order of enforcement, as the case may be. Such court proceeding will disclose only the minimum amount of information concerning the arbitration as is required to obtain such acceptance or order.
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	4.7
	Costs.  The arbitrators’ fees and the administrative expenses of the arbitration will be paid equally by the parties, and each party will pay its own costs and expenses (including attorneys’ fees) in connection with the arbitration.




	 
	4.8
	Confidentiality of Proceeding.  Except as required by law, no party or the arbitrator may disclose the existence, content or results of the arbitration. The dispute resolution set forth in this Section will supersede any other dispute resolution provisions in this Agreement with respect to Arbitral Disputes described in Section 4.1, except that before initiating dispute resolution under this Section 4, the parties will first comply with Formal Escalation (except as otherwise allowed under Section 3.3 of this  Exhibit B ).
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Exhibit C

Geo Expansion and Localization Schedule

1.     In accordance with Sections 5.1 and 5.6, Geos for Publishing Services Platform and corresponding languages with respect to localization of the Publishing Services Platform (including languages supported for Content submitted through the Publishing Services Platform):

	Geos
	Languages

	[***]
	[***]




2.     Subject to Section 5.2 and in accordance with Section 5.6, the languages with respect to localization of the NewCo Windows App:

	 [***]
	 




3.    The countries and regions treated as “Geos” for purposes of this Agreement shall initially include

	[***]
	[***]
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Exhibit D

[***]
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Exhibit E

Microsoft Commerce Platform Terms

The following Microsoft Commerce Platform Terms (“Commerce Terms”) shall serve as the terms and conditions governing NewCo’s use of the Microsoft Commerce Platform.  The parties will negotiate in good faith and enter into further agreement and details to expound and further detail the rights and obligations of the parties in a manner consistent with these Commerce Terms in the Microsoft Commerce Platform Agreement (the “ Commerce Platform Agreement ”) no later than June 1, 2012, which terms will be based upon standard terms required of merchants under applicable law and Network Rules and will be consistent with this  Exhibit E . Such terms and conditions shall at a minimum reflect this  Exhibit E and otherwise shall not be inconsistent with the provisions of the Agreement. These Commerce Terms will apply whenever NewCo uses the Microsoft Commerce Platform to process commerce transactions, including in-application payment processing, or make payment to Publishers (defined below) in accordance with the Agreement.  The Commerce Terms will be incorporated by reference into the Agreement.  Sections in the Commerce Terms will be designated with “CT” to distinguish Commerce Terms sections from sections of the Agreement.


Terms

	1)
	Additional Definitions.  In addition to the terms defined in Exhibit A of the Agreement and in the body of the Agreement, and for purposes of the Commerce Terms and the Agreement, the terms below will have the following meanings:


 
	 
	a)
	“Affiliated Merchant” means an Affiliate of NewCo authorized to submit Transactions and Reconciliations through the Microsoft Commerce Platform.


 
	 
	b)
	“Card” means any valid credit or signature debit card issued by a financial institution member of a Network and bearing such Network’s marks.


 
	 
	c)
	“Card Transaction” means any payment or credit Transaction that is made by use of a Card or Card number.


 
	 
	d)
	“Chargeback” means any circumstances where Card issuers, Card Networks or any financial institution either refuses to settle a Transaction or demands payment from Microsoft in respect of a disputed Transaction that has been settled or in respect of which remittance has been made to the Payout Entity.


 
	 
	e)
	“Chargeback Fees” shall have the meaning set forth in Section CT8(b)(ii)(2)(a).


 
	 
	f)
	“Network” means Visa or MasterCard or other Card Networks, like American Express or Discover.
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	g)
	“Network Rules” means the bylaws, rules, regulations and other requirements issued by the respective Networks from time to time, as applicable to a party.


 
	 
	h)
	“Other Payment Method” means a payment method (other than Cards) specified by Microsoft, from time to time.


 
	 
	i)
	“Payout Entity” means NewCo or an Affiliate of NewCo as designated by NewCo or Publisher as provided in Section CT 7, as applicable.


 
	 
	j)
	“Publisher” means a person or entity that controls publishing rights with respect to specific Content provided for the NewCo Store.


 
	 
	k)
	“Reconciliation” means a Chargeback, Refund, Representation, or Retro-Charge.


 
	 
	l)
	“Refund” means a payment made to wholly or partially reverse a Transaction.


 
	 
	m)
	“Representation” means a transaction to reverse a Chargeback by the re-execution of the original transaction, where the Chargeback is successfully challenged.


 
	 
	n)
	“Retro-Charge” means a transaction initiated to reverse a Refund to which the end user was not entitled.


 
	 
	o)
	“Segregated Accounts” has the meaning set forth in Section CT12(a).


 
	 
	p)
	“Settlement Account” has the meaning set forth in Section CT12(b).


 
	 
	q)
	“Transaction” means any payment by an end user, on a one-time or recurring basis for Content purchased by an end user from NewCo or Publishers, using either:


 
	 
	i)
	a Card, a Card number or a Card account; or


 
	 
	ii)
	any Other Payment Method.


 
	 
	r)
	“Transaction Personal Data” means personal data which it is necessary to provide or to process in connection with Transactions and Reconciliations, including name, Card numbers, account numbers, PINs and billing addresses, in each case, solely to the extent such information is subject to Network Rules and applicable security and privacy standards related thereto.


 
	2)
	Microsoft Commerce Platform – Scope of Use.  NewCo will use the Microsoft Commerce Platform as and to the extent provided in the Agreement.


 
	3)
	Role and Appointment of Microsoft.  In order to use the Microsoft Commerce Platform, NewCo appoints Microsoft Corporation and its Affiliates (for purposes of these Commerce Terms, collectively “ Microsoft ”), provided that Microsoft Corporation will be jointly and severally liable for the performance of its Affiliates under these Commerce Terms, to act on behalf of NewCo as NewCo’s agent (or for purposes of the European Union or any other jurisdiction in which NewCo and Microsoft shall mutually agree, as NewCo’s commissionaire), as applicable, for the following purposes (as specified in the Agreement and these Commerce Terms):
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	a)
	to process Transactions and Reconciliations,





	 
	b)
	to receive and remit proceeds from the Transactions, and





	 
	c)
	to discharge the end user tax obligation.


 
	4)
	Rights and Obligations of the Parties.  Microsoft and NewCo shall each have duties and obligations consistent and in compliance with the rights and obligations imposed on a merchant under (i) the Network Rules, (ii) applicable law, and (iii) applicable local tax regimes, with respect to the processing and handling of Transactions, Reconciliations and any other requirement imposed by the Network Rules on merchants.  The parties expressly acknowledge that Microsoft has no right or discretion to determine or set the price for the Content.


 
	5)
	Third Party Relationships. On an ongoing basis, the parties will review in detail and discuss in good faith any third party relationships with payment processors and financial institutions that may require NewCo or any of its Affiliated Merchants to enter into a contractual relationship with such parties as required by applicable law and Network Rules.  Microsoft and NewCo will work together in good faith to minimize such requirements and reasonably mitigate NewCo’s costs and expenses in establishing and managing such relationships.


 
	6)
	Payment Methods Available to NewCo.   Microsoft shall offer and make available to purchasers of NewCo Content the same payment methods and instruments available and offered on the Windows Store.  As Microsoft continues to expand the types of payment methods made available to customers on the Windows Store, it will provide NewCo with a reasonable advance notice of such expansion and the parties shall discuss in good faith any concerns or issues relating to the acceptance of such additional Card or Other Payment Method.


 
	7)
	Remittance to Payout Entities.


 
	 
	a)
	Calculation.  Microsoft will calculate and remit to the Payout Entities any amounts owed to the Payout Entities under the Agreement and in accordance with CT12.  Microsoft is not responsible for delay, loss or misapplication of funds resulting from or related to incorrect or incomplete information that the Payout Entities provide to Microsoft or for failure of a bank to credit the Payout Entity’s accounts, provided that Microsoft has properly instructed such bank.  The Payout Entity must provide Microsoft with all financial, tax and banking information needed to make Transaction and Reconciliation payments.
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	b)
	Remittance to Publishers; Microsoft Commerce Platform Transactions.  If NewCo elects, pursuant to Section 4.1.5 of the Agreement, to have Microsoft facilitate payment to Publishers that are associated with Content, it must (1) facilitate and ensure that Publishers acknowledge, in writing, the appointment of Microsoft as agent or commissionaire of such Publishers for the purposes of payment processing and tax calculation and withholding and (2) provide to Microsoft sufficient information relating to such Publishers to enable Microsoft to process payments and remit funds to such Publisher (which may be implemented through the terms of use) and appropriately calculate, apply and withhold applicable taxes.


 
	 
	c)
	Remittance to Publishers; Non-Microsoft Commerce Platform Transactions.  The parties will agree to negotiate in good faith on the conditions under which NewCo can elect to have Microsoft facilitate payments to Publishers for purchases not processed through the Microsoft Commerce Platform by the Existing User Base.


 
	 
	d)
	Currency Remittance and Exchange.  NewCo and Microsoft will agree in good faith on how currency remittance and exchange will be handled in various situations consistent with the following principles:  (i) the parties will seek to minimize to the extent commercially reasonable foreign currency conversion costs by minimizing foreign currency exchanges to the extent reasonably practicable; (ii) such costs will be deducted in determining Net Revenue in accordance with the definition thereof in the Agreement; and (iii) considerations relating to NewCo’s relationships with Publishers will be taken into account in determining how to handle currency remittance and exchanges.


 
	 
	e)
	Affiliated Merchants.  NewCo must provide Microsoft adequate written notice of NewCo’s intent to add any Affiliated Merchant.  Such Affiliated Merchant will be subject to the terms and conditions of the Agreement, and NewCo will be liable for all acts or omissions of the Affiliated Merchant in connection with the use of the Microsoft Commerce Platform.  The parties will develop in good faith mutually acceptable structures to allow payments of a portion of the Revenue Share Service Fee by Affiliated Merchants.


 
	8)
	Returns and Chargebacks; Offset.


 
	 
	a)
	Chargeback Rights.  NewCo acknowledges that end users may have a Chargeback right under Network Rules (with respect to Card Transactions) or any applicable law, and (if applicable) Microsoft has the right to pass Chargebacks to NewCo on an actual-cost basis, provided that to the extent the charges that are the subject of a Chargeback have been included in the calculation of Net Revenue in accordance with the definition thereof in the Agreement such Chargeback will be deducted in determining Net Revenue in accordance with the definition thereof in the Agreement.  Chargebacks will be addressed in the reporting and reconciliation process contemplated by the Agreement.


 
	 
	b)
	Excessive Chargebacks.
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	i)
	Microsoft will promptly notify NewCo in writing if any Chargeback rates for the relevant Chargeback period exceed a Network’s threshold for the ratio of Chargebacks to processed Card Transactions or if Microsoft anticipates that Chargebacks for future Chargeback periods will exceed such threshold.  Microsoft and NewCo will cooperate in good faith with the goal of reducing the incidence of Chargebacks and avoiding Network Chargeback-related fees and fines.




	 
	ii)
	If a financial institution or a Network notifies Microsoft or NewCo that there is an excessive amount of Chargebacks, as determined by the Network Rules, NewCo agrees:




	 
	(1)
	to comply with all requirements that may apply as a result of such excessive Chargebacks, provided that all costs of such compliance shall be deducted in determining Net Revenue in accordance with the definition thereof in the Agreement; and




	 
	(2)
	with respect to the excessive Chargebacks:




	 
	(a)
	NewCo will pay Microsoft an amount equal to all fees and fines assessed against Microsoft, NewCo, or a financial institution (where applicable), relating to Card Transactions (“ Chargeback Fees ”); or




	 
	(b)
	Microsoft shall deduct an amount equal to Chargeback Fees from and offset such amounts against any funds due to NewCo for Transactions,



provided that all such Chargeback Fees shall be deducted in determining Net Revenue in accordance with the definition thereof in the Agreement.


	9)
	General Obligations.


 
	 
	a)
	NewCo may submit Transactions to Microsoft, but will not utilize the Microsoft Commerce Platform except as contemplated by the Agreement.


 
	 
	b)
	Except as set forth in the Agreement and in these Commerce Terms, Microsoft reserves authority, on an ongoing basis, to determine how to operate and implement the Microsoft Commerce Platform generally.  Microsoft will not implement rules for the Microsoft Commerce Platform targeted to NewCo that are not of general application to the Microsoft Commerce Platform.


 
	 
	c)
	Microsoft shall notify and consult with NewCo on an ongoing basis regarding potential and completed changes to the Microsoft Commerce Platform that could materially impact NewCo’s use of the Microsoft Commerce Platform.


 
	 
	d)
	Each party acknowledges and agrees that (1) Microsoft is not a bank or other chartered depository institution, (2) funds held by Microsoft or its service providers (including any financial institutions) in connection with the processing of Transactions or Reconciliations are not deposits, and (3) such funds are not insured for the benefit of NewCo.
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	e)
	Microsoft has no responsibility to NewCo to investigate the background or confirm the identity of end users, except to the extent required by applicable law, Network Rules (with respect to Card Transactions) or that Microsoft does so for its own transactions or otherwise under Microsoft’s own anti-fraud policies and procedures.


 
	 
	f)
	Notwithstanding the provisions of the Agreement regarding Chargebacks, as between Microsoft and NewCo, NewCo is solely responsible for disputes with respect to the Content, unless such dispute is a result of an action or inaction by Microsoft.


 
	 
	g)
	NewCo will disclose its return/cancellation policy in NewCo Store.  If NewCo allows returns, cancellations or price adjustments, NewCo will initiate a credit within the period of time specified in the relevant Network Rules.  Refunds will not exceed the total amount of the applicable Transaction.  NewCo will not accept any consideration in exchange for issuing a Refund.  NewCo will not give cash refunds unless required by applicable law.


 
	 
	h)
	Each party agrees to notify the other party promptly in the event that the notifying party discovers or detects any fraud or suspicious activity involving any Transaction.


 
	 
	i)
	The parties shall develop in good faith mutually acceptable reporting standards and mechanisms (including daily reconciliation files) with respect to Transactions and Reconciliations processed through the Microsoft Commerce Platform.


 
	 
	j)
	The parties shall develop in good faith mutually acceptable procedures for NewCo to be involved in the resolution of Chargebacks and other related matters, such as network fees and fines.


 
	10)
	Merchant IDs.  Microsoft will establish and maintain dedicated merchant identification numbers (“MIDs”) for Card Transactions on behalf of NewCo.  The manner in which NewCo’s or the seller’s name appear on the customer’s receipt or Card statement is subject to NewCo’s review and approval.


 
	11)
	Interchange Fees.  Microsoft is authorized to deduct any applicable interchange fees and costs assessed against Microsoft by third parties from any sales proceeds generated from the Transactions which deductions shall be taken into account in determining Net Revenue in accordance with the definition thereof in the Agreement.  For purposes of Card Transactions, such compensation assumes that all applicable Card Transactions qualify under Network Rules for the lowest applicable interchange rates.  Non-qualifying Card Transactions may be subject to greater fees.


 
	12)
	Bank Accounts.
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	a)
	Segregated Accounts.  Microsoft will establish and maintain one or more segregated bank accounts (“Segregated Accounts ”) to hold funds settled and collected as a result of the Transactions, Representments, or Retro-Charges.


 
	 
	b)
	Settlement Account.  The parties will establish in the Commerce Platform Agreement the mechanism, the conditions and the process by which a separate Settlement Account may be created, if necessary, during the course of the engagement in order for Payout Entities to receive settlement funds from Microsoft for the deposit and settlement of funds.   The Commerce Platform Agreement will be based on the following principles with respect to the Settlement Account:


 
	 
	(i)
	NewCo authorizes Microsoft to initiate electronic credit entries to the Settlement Account in accordance with the Agreement.


 
	 
	(ii)
	Microsoft will not be liable for any delays in the receipt of funds or errors in Settlement Account entries caused by NewCo or third parties.


 
	 
	(iii)
	The proceeds paid to the Settlement Account will equal the amounts received by Microsoft in respect of Transactions, less all chargebacks and other Reconciliations, fees, fines, penalties, and other applicable charges paid to third parties by Microsoft in accordance with the Commerce Terms and the Agreement, Revenue Share Service Fees paid to Microsoft in accordance with the Agreement and all taxes to be remitted by Microsoft under these Commerce Terms.


 
	 
	(iv)
	Such amounts will be paid by Microsoft into the Settlement Account in immediately available funds on the date of Microsoft’s receipt of such funds and shall give prompt electronic notice to NewCo of the initiation of any such transfer of funds, which shall include the amount and currency of the funds to be transferred.


 
	 
	(v)
	If the proceeds payable to the Settlement Account do not represent sufficient funds, or the Settlement Account lacks sufficient funds to pay amounts due relating to Transactions, Microsoft may pursue one or more options including: (i) demanding and receiving from NewCo immediate payment; (ii) withholding settlement payments; and (iii) pursuing other remedies against NewCo at law or in equity.


 
	13)
	Fees/Fines.  All Network fees, fines, penalties and similar charges that are assessed against Microsoft or passed through to Microsoft by payment processors or financial institutions, and that are attributable to NewCo’s violation of the Agreement or Network Rules, or to excessive Chargebacks, will be payable by NewCo to Microsoft, in each case, on an actual-cost basis, and such fees or fines shall be deducted in determining Net Revenue in accordance with the definition thereof in the Agreement.
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	14)
	Prohibited Transactions.  NewCo will use the Microsoft Commerce Platform only for the lawful, legitimate, bona fide sale of products and services.  Microsoft shall operate the Microsoft Commerce Platform in compliance with applicable law.


 
	15)
	Responsibility for Taxes for Purchases and Reconciliations Taxes.


 
	 
	a)
	Remittance Countries.  Microsoft or its local affiliate will collect and, upon request by the Payout Entity, remit any applicable sales, use, goods and services, value added or similar taxes in the manner and in such countries in which Microsoft is permitted by applicable law to do so, the current list of such countries is provided as Attachment 1  (such countries, the  “Remittance Countries” ).  Microsoft will continue to use good faith and reasonable efforts to expand the list of Remittance countries as permissible by Law, as it deems appropriate and prudent, and it will not remove countries from such list unless required to do so by a government authority or by law.  The Payout Entity will provide any information Microsoft requires for or reasonably requests related to the collection and remittance of taxes in the Remittance Countries.  Provided that the Payout Entity timely complies with the preceding sentence, Microsoft will defend, indemnify and hold NewCo and its affiliates, vendors and agents harmless against any claims by any taxing authority in a Remittance Country based on any nonpayment or underpayment or any failure to properly report any sales, use, goods and services, value added or other similar tax.  This includes any associated penalties, additions to tax and interest.


 
	 
	b)
	Non-Remittance Countries.  NewCo and, if applicable, Publishers are responsible for determining if they have an obligation to register, collect, and remit any taxes in any country other than the Remittance Countries (each, a “ Non-Remittance Country ”) in which Content is distributed pursuant to this Agreement.  The Payout Entity must tell Microsoft whether taxes must be collected and remitted in those countries and provide Microsoft information sufficient to calculate those taxes.  Those taxes must be added to the purchase price set for Content.  Microsoft will collect (or cause to be collected) but will not remit to the applicable taxing authority such taxes (as determined by the Payout Entity) from end users. Microsoft will remit (or cause to be remitted) such taxes to the Payout Entity as part of the pay-out process.  The Payout Entities are responsible for payment and reporting of such taxes to the appropriate taxing authorities. NewCo will defend, indemnify and hold Microsoft and its affiliates, vendors and agents harmless against any claims by any taxing authority in a Non-Remittance Country based on any nonpayment or underpayment or any failure to properly report any sales, use, goods and services, value added or other similar tax.  This includes any associated penalties, additions to tax and interest. If an end user in a Non-Remittance Country reverses the purchase or the Transaction is subject to chargeback, the total amount refunded to the end user, including any previously collected taxes remitted to the Payout Entity, and any withholding taxes applicable to the refund or chargeback, will be deducted from amounts owed to the respective Payout Entity.


 
	 
	c)
	Set Off.  In the event that any price payable by any end user for any of the Content is subject to any (i) withholding or similar tax; or (ii) other tax or other government levy of any nature, with the exception of sales, use, goods and services, value added or other transaction taxes that Microsoft was requested to collect under Section 15(a) or told to collect under Section 15(b), the full amount of that tax or levy shall be solely against the Payout Entity’s account.
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	d)
	Additional Information.  Certain tax authorities require Microsoft to disclose additional information to the Payout Entity with respect to sales tax.  Microsoft will provide additional information to the Payout Entities electronically relating to such disclosure.


 
	 
	e)
	Reporting.  Microsoft will report to the Payout Entity all sales and tax collection information necessary for the filing of applicable sales, use, goods and services, value added or similar tax returns within a reasonable period of time as agreed by the parties.


 
	16)
	Technical Integration.  NewCo and Microsoft will cooperate in good faith to develop a technical integration plan to enable NewCo’s use of the Microsoft Commerce Platform, including any service level agreements associated with systems uptime, accessibility and connectivity.  Such technical integration plan will address the APIs that NewCo has access to in connection with its use of the Microsoft Commerce Platform.  


 
	17)
	Technical Support/Customer Service.  Microsoft and NewCo will develop in good faith mutually acceptable end user service and issue resolution mechanisms and consult regularly on the implementation of, and any proposed changes to, such mechanisms with the goal of providing a coordinated customer experience with respect to resolving any such issues relating to purchases through the Microsoft Commerce Platform.  These mechanisms will reflect the fact that Microsoft has responsibility for payment-related matters and that NewCo has responsibility for Content-related matters.


 
	18)
	Data Collection, Retention and Disclosure.  In addition to Section 8 of the Agreement, the following terms shall apply to transactional data collected by the Microsoft Commerce Platform:


 
	 
	a)
	Transactional Personal Data.  Microsoft will only provide the Payout Entities with access to any Transactional Personal Data relating to purchases on the Microsoft Commerce Platform to the extent permitted by applicable law and Network Rules and privacy and security standards imposed on merchants under similar circumstances.  All data that Microsoft has or collects through the Microsoft Commerce Platform in connection with NewCo’s use of the Microsoft Commerce Platform as contemplated hereunder shall be subject to Section 8 of the Agreement.


 
	 
	b)
	Security.  NewCo and Microsoft will provide and maintain reasonable security measures with respect to their services, facilities, systems and networks, which will be at least as rigorous as the security measures required by applicable law and Network Rules (with respect to Card Transactions) to prevent unauthorized access to and use of Transactional Personal Data.


 
 
 
58





 
 
	 
	c)
	PCI Standards.  With respect to Card Transactions, each Party will comply with applicable Payment Card Institute security standards, including “ PCI DSS ” and “ PCI Payment Application DSS ,” which are required to be implemented under the Network Rules.


 
	 
	d)
	Incident Response.  If Transaction information stored by Microsoft or NewCo is lost, stolen or otherwise compromised, the party whose system has been affected will (1) give written notice of such loss, theft or compromise to the other party promptly upon the notifying party having actual knowledge of the same, (2) take all steps required under applicable law, Network Rules, and Other Payment Methods rules, and (3) in consultation with the other party, promptly take commercially reasonable steps, at its sole expense, to remedy the situation and prevent its recurrence.


 
	 
	e)
	Notice of Breach.  A party that is required by applicable law to provide notice of a system or data breach, must do so, and the other party will use commercially reasonable efforts to cooperate in connection with providing such notice, as well as additional notices as agreed upon by the parties.


 
	19)
	Proprietary Rights.  NewCo agrees not modify, adapt, translate, prepare derivative works from, decompile, reverse engineer, disassemble or otherwise attempt to derive source code from the Microsoft Commerce Platform.
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ATTACHMENT 1
REMITTANCE COUNTRIES
All current members countries of the European Union
Canada
Liechtenstein
Norway
Switzerland
Taiwan
United States
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ATTACHMENT 2

1           Distribution to End users in Canada.


1.1       GST/HST

(a)        If NewCo or any Publisher is a resident of Canada or are a non-resident of Canada that must register for goods and services tax/harmonized sales tax (“ GST/HST ”) purposes under the Excise Tax Act (Canada) (the “ ETA ”), NewCo or the Publisher must be registered for GST/HST or have submitted an application to register for GST/HST to the Canada Revenue Agency (the “ CRA ”) with an effective registration date no later than the date the Microsoft Commerce Platform commences the support of NewCo. NewCo or the Publishers must provide Microsoft with satisfactory evidence of the GST/HST registration (e.g., a copy of the CRA confirmation letter or print-out from the GST/HST Registry on the CRA website) at Microsoft’s request. NewCo or Publishers will notify Microsoft if they cease to be registered for GST/HST.

(b)        If NewCo or Publishers are registered for GST/HST purposes, NewCo and/or Publishers agree to elect, pursuant to subsection 177(1.1) of the ETA to have Microsoft collect, account for and remit GST/HST on sales of Content made to end users in Canada.  NewCo and Publishers must complete (including entering valid GST/HST registration number), sign and return to Microsoft Form GST506.


(c)        If NewCo or Publishers are not registered for GST/HST purposes, NewCo or Publishers:


 (i)          certify that NewCo or Publishers they are not registered for GST/HST purposes;


 (ii)         certify that NewCo or Publishers are not residents in Canada and do not carry on business in Canada for purposes of the ETA; and


 (iii)        acknowledge that Microsoft will charge, collect and remit GST/HST on sales of Content to end users in Canada.
 
1.2       Quebec Sales Tax.
 
Terms defined in an Act respecting the Quebec Sales Tax (the “QSTA”).
 
(a)         If NewCo or a Publisher is a resident of Quebec, NewCo or the Publisher must be registered for Quebec Sales Tax (“ QST ”) or have submitted an application to register for QST to the Ministere du Revenu du Quebec (the “ MRQ ”). NewCo or Publisher must give Microsoft satisfactory evidence of the QST registration (e.g., a copy of the MRQ confirmation letter or print-out from the QST Registry on the MRQ website) at Microsoft’s request. NewCo or Publishers will notify Microsoft if the party ceases to be registered for QST.
 
(b)        If NewCo or a Publisher is a resident of Quebec, NewCo or Publisher:
 
                     (i)          certifies that it is registered for QST;
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 (ii)         agrees to elect, pursuant to section 41.0.1 of the QSTA to have Microsoft collect, account for and remit QST on purchases by end users in Quebec.  NewCo or Publishers must complete (including entering valid QST registration number), sign and return to Microsoft Form FP2506-V; and

 (iii)        acknowledges that Microsoft will not charge, collect or remit QST on sales of Content Applications to end users located outside Quebec.
 
(c)        If NewCo or Publishers are not residents in Quebec, NewCo (or in the case of a Publisher, NewCo shall use good faith effort to ensure that Publisher):
 
 (i)          certifies that it is not resident in Quebec;
 
 (ii)         certifies that it does not have a permanent establishment in Quebec; and
 
 (iii)        acknowledges that Microsoft will charge, collect and remit QST on sales to end users in Quebec.
 
2           Distribution to End Users in the U.S.
 
2.1        If a Publisher is not a resident of the United States for U.S. federal income tax purposes, Publisher must complete IRS Form W-8BEN and/or any other required tax forms.  Publisher must provide Microsoft a copy of the completed form(s), and any other information needed to comply with applicable tax laws and regulations.
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CONFIDENTIAL TREATMENT REQUESTED.  INFORMATION FOR WHICH CONFIDENTIAL TREATMENT HAS BEEN REQUESTED IS OMITTED AND MARKED WITH "[***]".   AN UNREDACTED VERSION OF THE DOCUMENT HAS ALSO BEEN FURNISHED SEPARATELY TO THE SECURITIES AND EXCHANGE COMMISSION AS REQUIRED BY RULE 24B-2 UNDER THE SECURITIES EXCHANGE ACT OF 1934, AS AMENDED.  
 
Exhibit 10.3
 
 
CONFIDENTIAL SETTLEMENT AND PATENT LICENSE AGREEMENT
 
This Confidential Settlement and Patent License Agreement, by and between Barnes & Noble, Inc., a Delaware corporation having a principal place of business at 122 Fifth Avenue, New York, New York 10011 (“ Barnes&Noble ”), and barnesandnoble.com llc, a Delaware limited liability corporation having a principal place of business at 76 Ninth Avenue, New York, New York 10011, Microsoft Corporation, a Washington corporation having a primary place of business at One Microsoft Way, Redmond, Washington 98052 (“ MICROSOFT ”), and Microsoft Corporation’s Subsidiary, Microsoft Licensing GP, a Nevada general partnership, with offices at 6100 Neil Road, Suite 210, Reno NV 89511-137 (“ MLGP ”), is effective as of April 27, 2012 (“ Effective Date ”).  MICROSOFT and Barnes&Noble (individually, a “ Party ”; collectively, the “ Parties ”) agree as follows.
 
Whereas, MICROSOFT filed a complaint instituting Investigation No. 337-TA-769 in the U.S. International Trade Commission against Barnes&Noble, barnesandnoble.com llc and other respondents seeking to forbid entry and prohibit importation of certain devices alleged to infringe certain MICROSOFT patents, and filed a complaint in Action No. 2:11-cv-00485 RAJ in the U.S. District Court for the Western District of Washington alleging infringement of the same MICROSOFT patents (“ Litigations ”);
 
Whereas, Barnes&Noble and barnesandnoble.com llc filed responses to MICROSOFT’s complaints in the U.S. International Trade Commission investigation and the Western District of Washington action alleging,  inter alia , that the asserted patents were invalid, not infringed, and unenforceable on various grounds;
 
Whereas, in consideration of the mutual covenants contained herein, the Parties seek to settle these disputes and enter into an agreement as set forth herein:
 
Section 1.      Definitions
 
“Affiliate” means, for any given entity at any relevant time, any other entity Controlling, Controlled by or under common Control with such given entity.
 
“Commercial Agreement” means the Commercial Agreement dated as of the date hereof between MICROSOFT, Barnes&Noble and NewCo.
 
“Consumer Device Business” means substantially the entirety of Barnes&Noble’s business of the Sale of Covered Products, but not including the sale of Covered Products in retail stores.
 
“Control” means direct or indirect (i) ownership of more than fifty percent (50%) of the outstanding shares representing the right to vote for members of the board of directors or other managing officers of an entity, or (ii) for an entity that does not have outstanding shares, more than fifty percent (50%) of the ownership interest representing the right to make decisions for such entity.
 
“Covenant” means the covenant granted by MICROSOFT under Section 3.2 of this Agreement.
 
 
 
 
 





 
 
 
“Covenanted Supplier” means an entity that (i) manufactures a Covered Product or any component thereof for or on behalf of Barnes&Noble or its Affiliates or (ii) directly or indirectly supplies such Covered Product or any component thereof to Barnes&Noble or its Affiliates, at any time during the Term.  For the avoidance of doubt, Covenanted Supplier does not include Barnes&Noble or its Affiliates.
 
“Covered Patents” means all Patents owned by MICROSOFT or its Affiliates entitled to an effective filing date on or before the end of the Term.
 
“Covered Products” means any and all [***] that are Sold by Barnes&Noble or its Affiliates.  [***]
 
“Customer” means a Distributor or end user of a Covered Product.
 
“Device Fee” means the fees set forth below for each unit of a Covered Product in the specified Transfer Price range:
 
	Transfer Price
	eReader
	Other Consumer Device

	[***]
	[***]
	[***]



“Display” means any kind of display or monitor, including a single display or multiple integrated displays that are capable of being used together to present a unified image.
 
“Distributors” means resellers and distributors of Barnes&Noble to the extent they are authorized by Barnes&Noble (directly or indirectly) to resell, license, supply, distribute or otherwise make available Covered Products.
 
“Excluded Technologies” means [***].
 
“eReader” means [***].
 
“General Purpose Computing Device” means any general purpose computing device (e.g. server product, personal computer, desktop, laptop, netbook, slate or tablet), including any device that is designed as, marketed as, or capable (through docking or otherwise) of performing the functions of, such general purpose computing devices, and any replacement for any of the foregoing. General Purpose Computing Devices include, for example, versions of the NOOK Tablet available as of the Effective Date.
 
“[***]-Based Functionality” means (i) a system that includes [***] for the purpose of [***], (ii) logic (whether hardware, software or a combination thereof) for the foregoing system  [***] , or combinations of (i) and (ii).  For clarification, “ [***] -Based Functionality” does not include software or hardware that  [***] .
 
[***]
 
“[***] Software” means software, products or services that provide [***] functionality [***], whether provided as software or a service), as well as any  [***]  functionality associated with the foregoing.  Notwithstanding the foregoing,  [***]  Software does not include  [***] .
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“Keyboard” means any kind of keyboard or keypad, including touch screen, projected and other types of mechanical and non-mechanical keyboards.
 
“License” means the license granted by MICROSOFT to Barnes&Noble under Section 3.1 of this Agreement.
 
“[***] Functionality” means functionality that (i) associates [***] displays [***] or (ii) [***] and displays [***] .
 
“NewCo” means an existing or newly formed Affiliate of Barnes&Noble to which Barnes&Noble assigns the Consumer Device Business, consistent with the Separation.
 
“Other Consumer Device” means [***].
 
“Patents” means any and all patents, letters patents, utility models, patent registrations, equivalent rights, applications, provisional applications and non-provisional applications in all countries of the world, including all continuations, continuations-in-part, divisionals, substitute applications, reissues, reexaminations, renewals and extensions, and all related patents and applications claiming priority from such patents, letters patents, utility models, patent registrations, equivalent rights, applications, provisional applications and non-provisional applications.  Patents do not include design patents, design registrations or trade dress rights.
 
“Pre-Installed Software” means [***].
 
“Quarter” means each calendar quarter (January 1 through March 31, April 1 through June 30, July 1 through September 30, and October 1 through December 31).
 
“Royalty Period” means each Quarter during the Term, except (i) the first Royalty Period shall commence on the earlier of (A) the commercial release of a NOOK Metro style application for Windows 8 pursuant to the Commercial Agreement, or (B) December 31, 2012, (the earlier of (A) or (B), the “ Start Date ”) and (ii) the last Royalty Period shall end on the last day of the Term.
 
“Separation” means the assignment to NewCo of the Consumer Device Business, consistent with the separation principles approved by the Board of Directors of Barnes&Noble and provided to MICROSOFT on April 11, 2012.
 
“Subsidiary” means an Affiliate Controlled by Barnes&Noble.
 
“Third Party Software” means [***].
 
“Transfer Price” means the average selling price during the Royalty Period that is charged by Barnes&Noble and its Affiliates in an arms-length transaction for a given brand and model of a Covered Product entering their distribution channel; provided, however, in no event shall the Transfer Price be less than the costs incurred by the manufacturer for buying or creating the components that comprise the Covered Product.
 
 
 
 
3





 
 
 
 
“[***] Functionality” means (i) a [***] system with one or more [***] that are able to [***]; (ii) software that  [***] ; or (iii) any combination of (i) and (ii), or portions thereof, wherein the primary function of the foregoing (i), (ii) or (iii) is to  [***] .
 
“Windows Product” means a Covered Product that runs solely on a Windows Operating System licensed separately by MICROSOFT to Barnes&Noble or its Affiliates.
 
Section 2.      Releases
 
2.1           Subject to Section 3.5 and Dismissal under Section 3.6, MICROSOFT, on behalf of itself and its current and future Affiliates, hereby releases and forever discharges Barnes&Noble, its past and current Affiliates and their respective employees, officers, directors, principals, Covenanted Suppliers and Customers, acting as such, from any and all claims, actions, causes of action, suits, damages, injuries, duties, rights, obligations, liabilities, adjustments, responsibilities, judgments, trespasses, and demands, whatsoever, in law or in equity, whether known or unknown, suspected to exist or unsuspected to exist, which were made or could have been made by MICROSOFT alleging infringement (whether direct infringement, contributory infringement or induced infringement) of the Covered Patents based upon (1) the manufacture, use, importation, or sale by Barnes&Noble or its current and past Affiliates of any Covered Products sold by Barnes&Noble or its current or past Affiliates at any time prior to the Effective Date, or (2) the manufacture, use, importation or sale by Covenanted Suppliers, on behalf of Barnes&Noble or its current or past Affiliates of any Covered Products or any component thereof sold by Barnes&Noble or its current or past Affiliates at any time prior to the Effective Date.For purposes of Sections 3.1 and 3.2, any activity (including but not limited to making, having made, using, importation, offering for sale or sale) of Barnes & Noble, its current or past Affiliates or its Covenanted Suppliers, with respect to a unit of a Covered Product sold during the Term (or any component thereof), shall be deemed to have been performed during the Term.
 
2.2           Subject to Section 3.5 and Dismissal under Section 3.6, MICROSOFT and Barnes&Noble, on behalf of themselves and their current and future Affiliates, hereby release and forever discharge each other and their past and current Affiliates, and their respective employees, officers, directors, and principals, acting as such, from all claims, counterclaims, defenses, actions, causes of action, suits, damages, injuries, duties, rights, obligations, liabilities, adjustments, responsibilities, judgments, trespasses, and demands, whatsoever, in law or in equity, whether known or unknown, suspected to exist or unsuspected to exist, which were made or could have been made, of any kind or nature arising from or relating in any way to the actions alleged in the Litigations occurring before the Effective Date.
 
2.3           The Parties and their Affiliates expressly waive all rights under any statutes (such as, for example, California Civil Code § 1542), legal decisions, or common law principles providing that releases of the type extended in Sections 2.1 and 2.2 do not or may not extend to claims which are unknown, unanticipated, or unsuspected at the time such releases are executed.
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Section 3.      License, Covenant Not to Sue and Dismissal of Lawsuits
 
3.1           License.  Subject to Section 3.5, Dismissal under Section 3.6 and the royalty payments in Section 4 below, and in consideration for such royalty payments, MICROSOFT, on behalf of itself and its current and future Affiliates, hereby grants to Barnes&Noble and its  current Affiliates, effective as of the Effective Date, a worldwide, nonexclusive, nontransferable (except as specifically provided for in Section 7.6) and nonsublicensable license under the Covered Patents to make, have made (solely for sale by, for or on behalf of Barnes&Noble or its current Affiliates), use, sell, offer for sale, import, export, lease, distribute or otherwise transfer (collectively,  “Sell, “Sold ” or “ Sale ”) Covered Products during the Term.
 
3.1.1 Future Subsidiary License.  Without limiting Section 7.6, if Barnes&Noble forms or acquires a Subsidiary after the Effective Date, the License granted under this Section 3.1 and the Covenant granted under Section 3.2 shall extend to such Subsidiary, but effective only as of the date of formation or acquisition of such Subsidiary.
 
3.2           Covenants Not to Sue. Solely with respect to the Covered Products as licensed under the foregoing Section 3.1 and, for the avoidance of doubt, without expanding, increasing or otherwise augmenting the license rights provided therein, MICROSOFT, on behalf of itself and its current and future Affiliates, hereby covenants not to sue for patent infringement under any Covered Patent (i) any Covenanted Supplier for its manufacture and supply of a Covered Product or any component thereof to Barnes&Noble or its current Affiliates, (ii) any Distributor for its distribution of a Covered Product Sold by, for or on behalf of Barnes&Noble or its current Affiliates, and (iii) any end user for its use of a Covered Product Sold by, for or on behalf of Barnes&Noble or its current Affiliates.  For specific units of Covered Products Sold during the Term, the foregoing covenants will continue for the useful life of the Covered Products.  Notwithstanding anything in this Agreement to the contrary, no Covered Product sold after the Start Date is covered under the License or Covenant of this Agreement unless a Device Fee for such Covered Product is paid as a Royalty pursuant to Section 4.
 
3.3           Former Affiliate License.  If an Affiliate of Barnes&Noble ceases to be an Affiliate after the Effective Date, any License or Covenant granted to such Affiliate pursuant to this Agreement shall terminate on the date such Affiliate is no longer an Affiliate (“Spin-out Date”); provided, however, that any License or Covenant applicable to specific units of Covered Products Sold by such Affiliate prior to the Spin-out Date shall continue for the useful life of such Covered Products.  Nothing in this Section 3.3 shall limit the ability to assign pursuant to Section 7.6.
 
3.4           Defensive Termination Rights.  [***]
 
3.5           Reservation of Rights.  MICROSOFT reserves all rights (and no one receives any rights) not expressly granted by the License and Covenant.  No additional rights (including any implied patent licenses, covenants, releases or other rights) are granted by the License or Covenant through implication, estoppel or otherwise.  Notwithstanding anything to the contrary in this Agreement, MICROSOFT is not bound by, and does not grant any license, covenant or other right or incur any other obligations as a result of, the terms of any license or other agreement with a third party to which Barnes&Noble may be subject.  Without limiting the generality of the foregoing, the License and Covenant do not include any license, right or covenant (a) to distribute source code; (b) to any features or functionality not covered by the Covered Patents (e.g. related or enabling technologies); (c) to encumber, license or sublicense the Covered Patents under the terms of any Excluded License or otherwise; or (d) under any patents other than the Covered Patents.
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3.6           Dismissal of Litigations.  MICROSOFT, Barnes&Noble and  barnesandnoble.com llc agree that (1) within four (4) business days of the Effective Date, MICROSOFT will file a notice of voluntary dismissal without prejudice under Rule 41(a) (1) (A) (i) as to MICROSOFT’s claims against Inventec Corporation in the U.S. District Court for the Western District of Washington, No. 2:11-cv-00485 RAJ; (2) within four (4) business days of the Effective Date, MICROSOFT,  Barnes&Noble and barnesandnoble.com llc will file a joint motion to stay and to refrain from issuing final initial determination of investigation No. 337-TA-769 in the U.S. International Trade Commission (the “769 ITC Investigation”) that represents that MICROSOFT, Barnes&Noble and barnesandnoble.com llc have entered into a settlement agreement that resolves the dispute before the ITC in the 769 ITC Investigation in its entirety and require additional time to prepare a motion to terminate as to all respondents; (3) within five (5) business days of the Effective Date, MICROSOFT, Barnes&Noble and barnesandnoble.com llc will file a joint motion to terminate the 769 ITC Investigation after working in good faith to prepare appropriately redacted versions of all agreements relating to the subject matter of the 769 ITC Investigation that are required to be filed with the motion to terminate; and (4) within five (5) business days after the ITC issues a notice of final determination of termination, MICROSOFT, Barnes&Noble and barnesandnoble.com llc will file a motion to lift the stay of the action in the U.S. District Court for the Western District of Washington, No. 2:11-cv-00485 RAJ, and a joint motion to dismiss MICROSOFT’s claims against Barnes&Noble and barnesandnoble.com llc in that action, with prejudice, and also to dismiss Barnes&Noble and barnesandnoble.com llc’s defenses and counterclaims in that action, with prejudice (termination of such ITC claims and dismissal of such District Court claims,  “Dismissal”).
 
3.6.1           The Parties agree that they and their Affiliates shall bear their own costs and attorneys’ fees relating to the Litigations, their dismissals and the negotiation of this Agreement.
 
Section 4.      Payments
 
4.1           Royalty Payments.
 
4.1.1           Royalties. For each unit of a Covered Product sold (net of returns) by, for or on behalf of Barnes&Noble or any of its Affiliates worldwide during the applicable Royalty Period, Barnes&Noble will pay MICROSOFT the applicable Device Fee for each such Covered Product unit (“ Royalties ”). For the avoidance of doubt, for each Covered Product unit sold, a single Device Fee will be paid by Barnes&Noble, or by a party succeeding to Barnes&Noble’s rights and obligations under this Agreement pursuant to Section 7.6  [***] .
 
4.1.2           Royalty Report and Invoice.  Within [***] days after the end of each Royalty Period, whether or not any Royalties are due for the applicable Royalty Period, Barnes&Noble shall submit to MICROSOFT, at its address for notices under Section 7.4 of this Agreement (with a copy by email to IPNotice@microsoft.com), a completed and accurate royalty report in the form attached as Exhibit A, as the same may be updated from time to time by MICROSOFT (“ Royalty Report ”).  Such Royalty Report will include for each category of Covered Products and each brand name and model number in such category:  (i) the number of units of Covered Products sold during the Royalty Period, (ii) the average Transfer Price of the Covered Products sold during the Royalty Period, and (iii) the total amount of Royalties owed by Barnes&Noble for the Royalty Period.  MICROSOFT shall thereafter invoice Barnes&Noble for payment. Within  [***]  days after the date of receipt of MICROSOFT’S invoice, Barnes&Noble  shall pay to MICROSOFT the amount invoiced for Royalties owed during such Royalty Period.
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4.1.3           Records.  During the Term and for a period of at least [***] years thereafter, Barnes&Noble shall keep and maintain, and shall require each of its Affiliates to keep and maintain, complete and accurate books and records of the number of Covered Products and the Transfer Prices for each model and each category of Covered Products sold by or through Barnes&Noble or any of its Affiliates during the Term.  Upon not less than  [***]  days advance written notice from MICROSOFT, Barnes&Noble shall make such books and records available for audit by an independent certified public accounting firm (together with independent technical personnel if and as reasonably required for such accountant to perform the audit) designated by MICROSOFT and approved by Barnes&Noble, which approval shall not be unreasonably withheld.  Unless otherwise agreed by MICROSOFT and Barnes&Noble, any such audit shall be conducted during regular business hours, at Barnes&Noble’s principal place of business, not more frequently than once in any period of twelve (12) consecutive months and in a manner that does not unreasonably interfere with Barnes&Noble’s normal course of business. Notwithstanding the foregoing, MICROSFT may conduct more than one audit within a 12 month period if, in MICROSOFT’s good faith judgment, MICROSOFT has a bona fide basis for a Royalty Dispute with Barnes&Noble.
 
4.1.4           Discrepancies.  If any audit reveals an overpayment, then Barnes&Noble shall receive a credit, in the amount of such overpayment, that will be applied only against future Royalties payable under this Section 4.1.  If any audit reveals an underpayment, then Barnes&Noble shall pay MICROSOFT the amount of the underpayment, together with interest as provided for in Section 4.5, within  [***]  days after the date of the auditor’s report.  Further, if any audit reveals an underpayment of more than  [***]  of the Royalties owed for the Royalty Period(s) subject to the audit, then Barnes&Noble shall reimburse MICROSOFT within  [***]  days, upon request, for all costs and expenses reasonably incurred by MICROSOFT to conduct the audit.
 
4.2           Method of Payment.  Barnes&Noble shall make any and all payments to MICROSOFT under this Agreement in currency of the United States of America without any withholding, deduction, offset, setoff or other charge.  Barnes&Noble shall make such payments in immediately available funds by wire transfer to the account MICROSOFT specifies in its invoice to Barnes&Noble.  Barnes&Noble shall also send notification of such wire transfer to spagpay@MICROSOFT.com and IPNotice@MICROSOFT.com.
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4.3           Taxes.  Except as otherwise specified herein, amounts payable to MICROSOFT under this Agreement exclude any and all taxes (including sales, use, income and value added taxes), duties, levies, fees, excises or tariffs (“ Taxes ”) imposed on any activities of Barnes&Noble, its Affiliates or Customers in connection with this Agreement.
 
4.5           Delinquent Payment.  Any fee, royalty or other amount not paid when due and otherwise in accordance with this Section 4 shall bear interest at the rate of  [***]  per month or the highest rate permitted by applicable usury law, whichever is less, calculated on a daily basis and compounded on the first day of each calendar month, from the date due until the date received by MICROSOFT in accordance with Section 4.3.  This Section 4.5 does not authorize late payments, and the payment of interest hereunder shall not be in lieu of or prejudice any other right or remedy that MICROSOFT may have on account of Barnes&Noble’s failure to make any payment in accordance with this Section 4.
 
4.6           Royalty Arbitration.  The Parties will use the Royalty Arbitration Processes in Exhibit C for escalation and resolution of issues and disputes relating to payment under this Section 4 (including with respect to Device Fees, Covered Product units and allocation of products into Covered Product categories) that may arise during the performance of this Agreement (“ Royalty Disputes ”).
 
4.7           Royalty Payment Deferral.
 
(a) If MICROSOFT fails to pay any undisputed payment when due under the Commercial Agreement, then Barnes&Noble may withhold and defer payment of any and all amounts otherwise due or becoming due to MICROSOFT under this Agreement until such amount is paid in full to Barnes&Noble, and Barnes&Noble will give MICROSOFT written notice of such deferral; provided that the amount subject to deferral shall not exceed the amount that MICROSOFT has failed to pay under the Commercial Agreement; and
 
(b) If MICROSOFT or Barnes&Noble provides written notice of a dispute to the other Party regarding any payment obligation of MICROSOFT under the Commercial Agreement, then, unless otherwise agreed by the parties:
 
(i) those Parties will promptly submit the dispute to expedited arbitration under the Commercial Agreement;
 
(ii) Barnes&Noble may withhold and defer payment of any and all amounts otherwise becoming due to MICROSOFT under this Agreement beginning after a determination, by final order in such expedited arbitration or by agreement of the parties, that all or any portion of a disputed payment obligation is in fact due by MICROSOFT; provided that the amount subject to deferral shall not exceed the amount that MICROSOFT has failed to pay under the Commercial Agreement; and
 
(iii) Barnes&Noble may continue to withhold and defer such payment until satisfaction in full of such payment obligation by MICROSOFT.
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Section 5.      Term  and Termination
 
5.1           General.  The term of this Agreement (“Term”) shall commence as of the Effective Date and terminate upon the first of the following dates to occur:  (a) the fifth (5th) anniversary of the Start Date; (b) the date Barnes&Noble provides MICROSOFT written notice of termination in accordance with Sections 3.4, 5.2 or 7.6 of this Agreement and such termination occurs; or (c) the date MICROSOFT provides Barnes&Noble (or the Acquiring Third Party pursuant to Section 7.7) written notice of termination in accordance with Sections 5.2, 7.6 or 7.7 of this Agreement and such termination occurs.
 
5.2           Early Termination.
 
5.2.1.           Either Party may immediately terminate the Agreement by giving the other Party written notice of termination in the event that:
 
	(a)
	the other Party commits any material breach of this Agreement and fails to cure such breach within thirty (30) days after receipt of written notice of such breach;

	(b)
	[***];

	(c)
	[***];

	(d)
	Dismissal pursuant to Section 3.6 is not granted; or

	(e)
	the Commercial Agreement is terminated in accordance with its terms other than for Material Default by NewCo.


 

5.2.2.           Termination by Barnes&Noble.  Barnes&Noble may terminate this Agreement by giving MICROSOFT written notice of termination in the event that the Investment Agreement is terminated in accordance with Section 5.01(b)(i) or 5.01(b)(ii) thereof and at the time of such termination MICROSOFT is in material breach of any of its representations, warranties, covenants or agreements contained in the Investment Agreement.
 
5.2.3.           Termination by MICROSOFT.  This Agreement shall automatically terminate in the event that the Investment Agreement is terminated by MICROSOFT in accordance with Section 5.01(b)(i)(A)(1) or Section 5.01(b)(i)(A)(2)(x).
 
5.3           Effect of Expiration or Termination.  Sections 2, 3.1*, 3.2*, 3.5, 4*, 5.3, 6 and 7 of this Agreement shall survive the expiration or termination of this Agreement.  Sections denoted with an asterisk (*) only survive with respect to specific units of Covered Products distributed during the Term for which Device Fees were paid.
 
 
Section 6.      Representations, Warranties and Liabilities
 
6.1           No Admission of Infringement or Liability.  The terms (including Device Fees), provisions and payments set forth in this Agreement are not, and shall not be construed as, an admission by either Party of the infringement, validity or enforceability of the Covered Patents or of any liability arising out of or relating to the Litigations or that the Device Fees set by this Agreement do or do not represent the royalty rates that would result from a Georgia-Pacific analysis.  Additionally, the Parties agree that the Device Fees shall not be relied upon by either Party in any subsequent negotiations regarding a renewal of this Agreement or for any purpose in any future litigation between the Parties other than for breach of payment obligations under this Agreement.
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6.2           No Breach of Other Agreement or Obligation.  Each Party represents and warrants that the terms of this Agreement do not breach the terms of any other agreement to which the Party is a party, and that the terms of this Agreement do not breach any obligations that the Party owes to any third party.
 
6.3           DISCLAIMER OF WARRANTIES.  MICROSOFT DISCLAIMS ANY AND ALL REPRESENTATIONS AND WARRANTIES, EXPRESS OR IMPLIED, INCLUDING ANY EXPRESS OR IMPLIED WARRANTIES OF MERCHANTABILITY, NON-INFRINGEMENT OR SUITABILITY FOR ITS INTENDED PURPOSE.  FURTHER, MICROSOFT HAS NOT MADE, AND DOES NOT MAKE, ANY REPRESENTATION OR WARRANTY: WITH REGARD TO THE SCOPE, COVERAGE, VALIDITY OR ENFORCEABILITY OF ANY OF THE COVERED PATENTS; THAT THE COVERED PATENTS APPLY WORLDWIDE; OR THAT ANY COVERED PRODUCT MADE, USED, SOLD, OFFERED FOR SALE OR IMPORTED UNDER THE LICENSE OR COVENANT IS OR WILL BE FREE FROM INFRINGEMENT OF ANY PATENT OR OTHER INTELLECTUAL PROPERTY RIGHT OF ANY THIRD PARTY.
 
6.4           Proper Authority.  Each Party represents and warrants on behalf of itself and its Affiliates that it has full right, power, and authority to (a) enter into this Agreement, and (b) bind its Affiliates to the terms of this Agreement.  Each Party also covenants that it will obtain, maintain and exercise all rights necessary to bind any Affiliate that becomes affiliated after the Effective Date to all applicable terms of this Agreement.  For purposes of this Agreement, Barnes&Noble represents and warrants that barnesandnoble.com llc is as of the date hereof an Affiliate of Barnes&Noble.
 
6.5           Limitation of Liability.  EXCEPT FOR ROYALTY PAYMENTS UNDER SECTION 4, IN NO EVENT SHALL MICROSOFT OR BARNES&NOBLE, OR THEIR RESPECTIVE AFFILIATES, BE LIABLE FOR ANY DAMAGES ARISING OUT OF OR RELATED TO THIS AGREEMENT IN EXCESS OF ANY PAYMENTS MADE BY BARNES&NOBLE TO MICROSOFT UNDER THIS AGREEMENT, AND NO PARTY WILL HAVE ANY LIABILITY FOR ANY CONSEQUENTIAL DAMAGES, INCIDENTAL DAMAGES, INDIRECT DAMAGES, SPECIAL DAMAGES OR LOST PROFITS ARISING OUT OF OR RELATING TO THIS AGREEMENT, EVEN IF ADVISED OF THE POSSIBILITY OF ANY SUCH DAMAGES. THESE LIMITATIONS APPLY REGARDLESS OF WHETHER SUCH CLAIM IS BASED ON TORT, CONTRACT, WARRANTY, STRICT LIABILITY OR ANY OTHER THEORY.
 
Section 7.      Miscellaneous
 
7.1           No Right to Technology.  MICROSOFT shall not have any obligation under this Agreement to disclose or otherwise make available to Barnes&Noble or its Affiliates any software, programs, specifications, designs, technical data, know how or other technology, whether or not the same may be required for the exercise or commercial exploitation of any License, covenant or other rights provided herein.
 
7.2           Confidentiality.  The Parties agree to the prompt publication of the joint press release provided in Exhibit B hereof.  The mere existence of this Agreement and the identification of the Parties and the Covered Products are not confidential.  However, the specific terms and conditions of this Agreement (including the amount of any Royalties payable to MICROSOFT under this Agreement) are confidential and shall not be disclosed by either Party except: (a) as may be required by applicable law; (b) as may be required by judicial or governmental order or rule (provided that for both (a) & (b), the disclosing Party either gives the other Party reasonable notice to enable it to seek a protective order or uses reasonable measures to seek an appropriate protective order itself); (c) in confidence to a Party’s accountants, tax advisors, auditors and/or attorneys for purposes of seeking professional services; and (d) by written consent of the other Party and only under terms of confidentiality.
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7.3           Entire Agreement, Modifications and Waiver.  This Agreement, together with the Commercial Agreement and Investment Agreement, constitutes the entire agreement between the Parties with respect to its subject matter and supersedes all prior and contemporaneous agreements, whether written or oral.  This Agreement shall not be modified except by a written agreement signed by an authorized representative of the Party against whom such modification is sought to be enforced.  Failure by either Party to enforce any provision of this Agreement shall not be deemed a waiver of future enforcement of that provision.
 
7.4           Notices.  Except as otherwise specified in Sections 4.1.2 and 4.2 or otherwise agreed in writing by the Parties, any notices given under this Agreement shall be delivered either by messenger or overnight delivery service, or sent by facsimile with a confirmation sent via certified or registered mail, postage prepaid and return receipt requested, and shall be deemed to have been given on the day when received by the Party to whom the notice is given.
 
Any notices to Barnes&Noble shall be addressed to:
 
Barnes & Noble, Inc.
Attn:  General Counsel
122 Fifth Avenue
New York, NY  10011
Facsimile No.:  212-463-5683

Any notices to MICROSOFT shall be addressed to:
 
Microsoft Licensing GP
Attn: Special Agreements
Dept. 551, Volume Licensing
6100 Neil Road, Suite 210
Reno, Nevada  89511
Facsimile No.:  775-823-5600

With a copy to:
 
Microsoft Corporation
Attn:  Corporate Vice President, Intellectual Property & Licensing Group
Legal and Corporate Affairs
One Microsoft Way
Redmond, WA  98052-6399
Facsimile No.:  425-936-7329 (Attn: IPLG)
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7.5           Jurisdiction and Governing Law.  This Agreement and all disputes arising out of or related to this Agreement shall be governed by the laws of the State of New York, without reference to conflict of laws principles.  Except as set forth in Section 4.6, any and all claims, lawsuits or disputes of any kind between the Parties arising out of or relating to this Agreement shall be resolved in federal or state courts in the State of New York within the Southern District of New York.  The Parties hereby waive any challenge to the jurisdiction or venue of such courts over such claims, lawsuits or disputes.
 
7.6           Assignment.  MICROSOFT shall not assign, sell or otherwise transfer any of its Covered Patents which are (at the time of the assignment, sale or other transfer) subject to the rights of Barnes&Noble and its Affiliates under this Agreement, unless such assignment, sale or other transfer is made subject to, and the transferee is bound by, the release, License, and Covenant set forth in Sections 2.1, 3.1 and 3.2 with respect to such Covered Patents.  Except as expressly provided in this Section 7.6, the Parties may not transfer or assign the License, Covenant, this Agreement or any rights or obligations hereunder to any third party, whether by Acquisition, operation of contract, law or otherwise (including in connection with insolvency or bankruptcy), except with the express prior written consent of the other Party.  MICROSOFT may assign this entire Agreement (including the release, License, Covenant and all rights and obligations hereunder) in the case of a merger or sale of all or substantially all of the assets or stock of MICROSOFT.  Subject to the terms and conditions of Section 7.7, Barnes&Noble may assign this entire Agreement  (including the release, License, Covenant and all rights and obligations hereunder including Section 3.4) to an Acquiring Third Party that is Acquiring Barnes&Noble; provided that with respect to all Covered Products sold by, for or on behalf of Barnes&Noble or its Affiliates prior to the date of such assignment, Barnes&Noble and its Affiliates shall also retain the release, License and Covenant set forth in Sections 2.1, 3.1 and 3.2 with respect to Covered Patents along with all other associated rights including under Sections 3.4 and 5.2.  Subject to the terms and conditions of Section 7.7, Barnes&Noble shall assign (and shall cause assumption of) this entire Agreement (including the release, License, Covenant and all rights and obligations hereunder including Section 3.4) to an Acquiring Third Party that is Acquiring the Consumer Device Business, if that Acquiring Third Party is not Acquiring Barnes&Noble as part of that Acquisition, upon which assignment the Acquiring Third Party shall be substituted for Barnes&Noble under all provisions of this Agreement with effect from and after the date of such assignment and in connection with such assignment. Barnes&Noble shall also assign (and shall cause assumption of) this entire Agreement (including the release, License, Covenant and all its rights and obligations hereunder including Section 3.4) to NewCo in conjunction with and effective upon Separation, upon which assignment NewCo shall be substituted for Barnes&Noble under all provisions of this Agreement with effect from and after the date of such assignment and in connection with such assignment; provided that such assignment shall not reduce or impair the protections afforded to Barnes&Noble under this Agreement with respect to conduct prior to the date of such assignment.  Any attempted transfer or assignment in violation of this section shall be void; and, in the event of any such assignment or attempted assignment by a Party, the other Party shall have the right to immediately terminate this Agreement by giving written notice to such Party.
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7.7           Change of Control.
 
(a)  If Barnes&Noble or its Consumer Device Business (“Acquired Entity”) is Acquired directly or indirectly by a third party (“ Acquiring Third Party ”), then each of the following subsections shall apply.
 
(i) Barnes&Noble shall promptly give notice of such Acquisition to MICROSOFT.
 
(ii) Such Acquisition shall not affect any releases, warranties, representations or other rights granted by Barnes&Noble or its Affiliates to MICROSOFT, its Affiliates or their customers.
 
(iii) The releases granted to Barnes&Noble and its Affiliates in Section 2 shall survive as to Covered Products of the Acquired Entity and its Then-Existing Affiliates, but no releases, licenses or covenants shall extend to any software, products or services of the Acquiring Third Party or any of its Affiliates.
 
(iv) Section 5.2.1(c) shall be automatically deleted from this Agreement and shall no longer apply.
 
(v) [***]
 
(vi) MICROSOFT shall have the right to terminate this Agreement at any point after the Acquisition (or any subsequent Acquisition) by providing written notice of termination to the Acquiring Third Party with such termination being effective one hundred eighty (180) days after receipt by Barnes&Noble of such notice.
 
(b)  An “Acquisition” means any transaction or series of related transactions involving Barnes&Noble or the Consumer Device Business resulting in (i) a person or entity acquiring, directly or indirectly, beneficial ownership of  securities thereof having more than 50% of the total voting power for the election of directors or other managing authority of Barnes&Noble or  the Consumer Device Business, respectively, after such transaction(s), (ii) a  liquidation or reorganization of Barnes&Noble or the Consumer Device Business, or (iii) an entity or entities or person or persons which did not direct the management and operations of Barnes&Noble or the Consumer Device Business before such transaction(s) otherwise acquiring the right to direct the management and operations of Barnes&Noble or the Consumer Device Business, respectively, after such transaction(s).  If Barnes&Noble or the Consumer Device Business is the subject of any of the foregoing transactions, then it is deemed  “Acquired” .  “ Then-Existing Affiliates ” means Affiliates of Barnes&Noble before such Acquisition.
 
7.8           No Third Party Beneficiaries.  This Agreement is for the benefit of the Parties, their Affiliates and Covenanted Suppliers only, and shall be enforceable by the Parties, their Affiliates and Covenanted Suppliers only; provided, however, no action may be commenced or prosecuted against a Party by any third party claiming as a third-party beneficiary of this Agreement or the License or covenants provided herein, except that a Covenanted Supplier may rely upon this Agreement solely in defending actions commenced against them by a Party or its Affiliates.
 
7.9           Construction.  As used in this Agreement, (i) the words “include” and “including” and variations thereof, will not be deemed to be terms of limitation, but rather will be deemed to be followed by the words “without limitation,” (ii) unless the context otherwise requires, the word “or” shall be deemed to be an inclusive “or” and shall have the meaning equivalent to “and/or”, and (iii) “past” shall mean any time before the Effective Date, “current” shall mean as of the Effective Date, and “future” shall mean any time after the Effective Date.
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7.10           Counterparts and Facsimile.  This Agreement may be executed on facsimile copies or in counterparts, each counterpart of which shall be deemed an original and all of which together shall constitute one and the same Agreement.  Notwithstanding the foregoing, if requested by a Party, the other Party shall deliver original executed copies of this Agreement to such requesting Party as soon as practicable following execution thereof.
 
7.11           Successors and Assigns.  This Agreement shall be binding upon and shall inure to the benefit of a Party’s successors and permitted assigns.
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IN WITNESS WHEREOF, the Parties have caused this Agreement to be made and executed by duly authorized officers.
 

	Microsoft Corporation
 
 

	By: 
	/s/ Steven A. Ballmer

	Name: 
	Steven A. Ballmer

	Title: 
	Chief Executive Officer

	Date Signed:
	4/27/2012
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	Microsoft Licensing GP
 
 

	By:
	/s/ Hugh Aitken

	Name:
	Hugh Aitken

	Title:
	General Manager

	Date Signed:
	4/27/2012
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	barnesandnoble.com llc
 
 
 
 

	By:
	/s/ Eugene V. DeFelice

	Name:
	Eugene V. DeFelice

	Title:
	Vice President, General Counsel & Secretary

	Date Signed:
	4/27/2012
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	Barnes & Noble, Inc.
 
 
 

	By:
	/s/ Eugene V. DeFelice

	Name:
	Eugene V. DeFelice

	Title:
	Vice President, General Counsel & Secretary

	Date Signed:
	4/27/2012


 
 
 
 
 
 
[Signature Page to the Patent License Agreement]

 
 
 





 
 
 
 
CONFIDENTIAL SETTLEMENT AND PATENT LICENSE AGREEMENT
 
EXHIBIT A
 

 
ROYALTY REPORT
 





Microsoft Licensing GP – IP&L Report
 




 
Licensee:  Barnes & Noble, Inc.
Agreement Number:  ________________________________________
Report for the Royalty Period Beginning/Ending:  _________________________________________
Send completed form to ipnotice@microsoft.com

	Covered
Products
	Category of
Covered
Products
	Royalty-
Bearing Units
Sold this
Royalty Period
	Transfer
Price
	Device Fee
	Royalties
(Units x Device Fee)

	 
	 
	 
	 
	 
	 

	[Brand/Model No. 1]
	 
	 
	 
	 
	 

	[Brand/Model No. 2]
	 
	 
	 
	 
	 

	[Make additional rows for other Covered Products, as needed.]
	 
	 
	 
	 
	 

	 
	 
	 
	 
	 
	 

	TOTAL AMOUNT DUE:   $ ____________




The undersigned, by signing his/her name below, hereby certifies that he/she is duly authorized by Licensee to complete this Royalty Report, that the title listed below is his/her true and correct title, that this report is complete and correct, and that Licensee is in compliance with the Royalty Report reporting requirements of the Agreement.
 
	 
	 
	Signature

	 
	 
	Printed Name

	 
	 
	Title

	 
	 
	Date
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CONFIDENTIAL SETTLEMENT AND PATENT LICENSE AGREEMENT
 
EXHIBIT B
 
 
JOINT PRESS RELEASE
 
Barnes & Noble and Microsoft Form Strategic Partnership to
Advance World-Class Digital Reading Experiences for Consumers
 
Newly Formed Subsidiary to Include NOOK® Digital and College Businesses
 
New York, NY and Redmond, WA (April 30, 2012) – Barnes & Noble Inc. (NYSE: BKS) and Microsoft (NASDAQ: MSFT) today announced the formation of a strategic partnership in a new Barnes & Noble subsidiary, which will build upon the history of strong innovation in digital reading technologies from both companies. The partnership will accelerate the transition to e-reading, which is revolutionizing the way people consume, create, share and enjoy digital content.
 
The new subsidiary, referred to in this release as Newco, will bring together the digital and College businesses of Barnes & Noble. Microsoft will make a $300 million investment in Newco at a post-money valuation of $1.7 billion in exchange for an approximately 17.6% equity stake. Barnes & Noble will own approximately 82.4% of the new subsidiary, which will have an ongoing relationship with the company’s retail stores. Barnes & Noble has not yet decided on the name of Newco.
 
One of the first benefits for customers will be a NOOK application for Windows 8, which will extend the reach of Barnes & Noble’s digital bookstore by providing one of the world’s largest digital catalogues of e-Books, magazines and newspapers to hundreds of millions of Windows customers in the U.S. and internationally.
 
The inclusion of Barnes & Noble’s College business is an important component of Newco’s strategic vision. Through the newly formed Newco, Barnes & Noble’s industry leading NOOK Study software will provide students and educators the preeminent technology platform for the distribution and management of digital education materials in the market.
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“The formation of Newco and our relationship with Microsoft are important parts of our strategy to capitalize on the rapid growth of the NOOK business, and to solidify our position as a leader in the exploding market for digital content in the consumer and education segments,” said William Lynch, CEO of Barnes & Noble. “Microsoft’s investment in Newco, and our exciting collaboration to bring world-class digital reading technologies and content to the Windows platform and its hundreds of millions of users, will allow us to significantly expand the business.”
 
“The shift to digital is putting the world's libraries and newsstands in the palm of every person's hand, and is the beginning of a journey that will impact how people read, interact with and enjoy new forms of content,” said Andy Lees, President at Microsoft. “Our complementary assets will accelerate e-reading innovation across a broad range of Windows devices, enabling people to not just read stories, but to be part of them. We’re on the cusp of a revolution in reading.”
 
Barnes & Noble and Microsoft have settled their patent litigation, and moving forward, Barnes & Noble and Newco will have a royalty-bearing license under Microsoft’s patents for its NOOK eReader and Tablet products. This paves the way for both companies to collaborate and reach a broader set of customers.
 
NewCo
 
On January 5, Barnes & Noble announced that it was exploring the strategic separation of its digital business in order to maximize shareholder value. Barnes & Noble is actively engaged in the formation of Newco, which will include Barnes & Noble's digital and College businesses. The company intends to explore all alternatives for how a strategic separation of Newco may occur. There can be no assurance that the review will result in a strategic separation or the creation of a stand-alone public company, and there is no set timetable for this review. Barnes & Noble does not intend to comment further regarding the review unless and until a decision is made.
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Additional information will be contained in a Current Report on Form 8-K to be filed by Barnes & Noble.
 
Barnes & Noble and Microsoft will host an investor call and webcast beginning at 8:30 A.M. ET on Monday, April 30, 2012. To join the webcast, please visit:  www.barnesandnobleinc.com/webcasts .
 
Media Contacts
 
	For Barnes & Noble:
 
Mary Ellen Keating
Senior Vice President
Corporate Communications
Barnes & Noble, Inc.
(212) 633-3323
mkeating@bn.com
	For Microsoft:
 
Rapid Response Team
Waggener Edstrom Worldwide
(503) 443-7070
rrt@waggeneredstrom.com



Investor Contact

	For Barnes & Noble:
 
Andy Milevoj
Director of Investor Relations
Barnes & Noble, Inc.
(212) 633-3489
amilevoj@bn.com
	 



About Barnes & Noble, Inc.
 
Barnes & Noble, Inc. (NYSE:BKS), the world’s largest bookseller and a Fortune 500 company, operates 691 bookstores in 50 states. Barnes & Noble College Booksellers, LLC, a wholly-owned subsidiary of Barnes & Noble, also operates 641 college bookstores serving over 4.6 million students and faculty members at colleges and universities across the United States. Barnes & Noble conducts its online business through BN.com ( www.bn.com ), one of the Web’s largest e-commerce sites, which also features more than two million titles in its NOOK Bookstore™ ( www.bn.com/ebooks ). Through Barnes & Noble’s NOOK™ eReading product offering, customers can buy and read digital books and content on the widest range of platforms, including NOOK devices, partner company products, and the most popular mobile and computing devices using free NOOK software. Barnes & Noble is proud to be named a J.D. Power and Associated 2012 Customer Service Champion and is only one of 50 U.S. companies so named.
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General information on Barnes & Noble, Inc. can be obtained via the Internet by visiting the company’s corporate website:  www.barnesandnobleinc.com .
 
NOOK®, NOOK Tablet™, NOOK Simple Touch with GlowLight™ , NOOK Simple Touch ™, NOOK Color™, Reader’s Tablet™, Best-Text™, NOOK Store™, NOOK Bookstore™, NOOK Magazines™, VividView™, NOOK Newspapers™, FREE NOOK Reading Apps™, NOOK Kids™, NOOK Digital Shop™, Read In Store™, More In Store™, LendMe®, NOOK Library™, NOOK Books en español™, NOOK Study™, Lifetime Library™ and Read What You Love. Anywhere You Like™ are trademarks of Barnes & Noble, Inc. Other trademarks referenced in this release are the property of their respective owners.
 
Follow Barnes & Noble on Twitter (www.bn.com/twitter), Facebook (http://www.facebook.com/barnesandnoble) and YouTube ( http://www.youtube.com/user/bnstudio ).
 
About Microsoft
 
Founded in 1975, Microsoft (Nasdaq “MSFT”) is the worldwide leader in software, services and solutions that help people and businesses realize their full potential.
 
FORWARD LOOKING STATEMENTS
 
This press release contains certain forward-looking statements (within the meaning of Section 27A of the Securities Act of 1933, as amended, and Section 21E of the Securities Exchange Act of 1934, as amended) and information that are based on the beliefs of the management of Microsoft or Barnes & Noble, as applicable, as well as assumptions made by and information currently available to such management. When used in this press release, the words “anticipate,” “believe,” “estimate,” “expect,” “intend,” “plan,” “will” and similar expressions, as they relate to Barnes & Noble, Newco or Microsoft or the management of Barnes & Noble or Microsoft, identify forward-looking statements.
 
Such statements reflect the current views of the relevant entities with respect to future events, the outcome of which is subject to certain risks, including, among others, the risk that the transactions contemplated by this press release, including with respect to any spin-off, split-off or other disposition by Barnes & Noble of its interest in Newco, are not able to be implemented on the terms described or at all, the risk that the transactions do not achieve the expected benefits for the parties including the risk that Newco’s applications are not commercially successful or that the expected distribution of those applications is not achieved, the risk that the separation of the digital and college businesses or any subsequent spin-off, split-off or other disposition by Barnes & Noble of its interest in Newco results in adverse impacts on Barnes & Noble or Newco (including as a result of termination of agreements and other adverse impacts), the potential impact on Barnes & Noble’s retail business of the separation, the risk that the international expansion contemplated by the relationship is not successful, the potential tax consequences for Barnes & Noble and its shareholders of a subsequent spin-off, split-off or other disposition by Barnes & Noble of its interest in Newco and the risk that Newco is not able to perform its obligations under the commercial agreement, including with respect to the development of applications and international expansion, and the consequences thereof and general risks related to the businesses that will become part of Newco, including those risks discussed in detail in Item 1A, “Risk Factors,” in Barnes & Noble’s Annual Report on Form 10-K and Form 10-K/A, and in Barnes & Noble’s other filings made hereafter from time to time with the SEC.
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Should one or more of these risks or uncertainties materialize, or should underlying assumptions prove incorrect, actual results or outcomes may vary materially from those described as anticipated, believed, estimated, expected, intended or planned. Subsequent written and oral forward-looking statements attributable to Barnes & Noble or persons acting on its behalf are expressly qualified in their entirety by the cautionary statements in this paragraph. The parties undertake no obligation to publicly update or revise any forward-looking statements, whether as a result of new information, future events or otherwise after the date of this communication.
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CONFIDENTIAL SETTLEMENT AND PATENT LICENSE AGREEMENT
 
EXHIBIT C
 
EXPEDITED ARBITRATION OF ROYALTY DISPUTES
 
C-1           Good Faith Negotiations. In the event of a Royalty Dispute, a Party may initiate this process by providing written notice to the other Party.  Within 20 calendar days of the date such notice is received by the other Party, the Parties will discuss in good faith to resolve such dispute. If the dispute is not resolved through such discussion, each party will within 20 days deliver to the other party a detailed memorandum setting forth its positions and the contractual and factual analysis therefor. Within 20 calendar days following exchange of such memoranda, the parties will meet again in an attempt to resolve their disagreements.  Thereafter either party may serve a notice of arbitration.
 
C-2           Submission to Arbitration. If the parties are unable to resolve any Royalty Dispute pursuant to Section C-1, the parties agree to exclusively settle such dispute by binding arbitration administered by JAMS in accordance with its Comprehensive Arbitration Rules and Procedures  ( “JAMS Rules” ) and the Expedited Procedures set out in Section 16.2 thereof, subject to the provisions of this Exhibit C, to be held in San Francisco, California.
 
C-3           Selection of Arbitrator. The arbitration will be held before one (1) neutral arbitrator selected in accordance with the JAMS Rules, or as otherwise agreed by the parties. The arbitrator will not be a current or former employee, agent, consultant or representative of any party or any of its Affiliates.
 
C-4           Schedule and Discovery.  Discovery will be conducted pursuant to the Expedited Procedures set out in Rule 16.2 of the JAMS Rules, further provided that:
 
(a)           The parties shall agree to shortened periods for discovery and commencement of the hearing, and in all respects will use good faith efforts to expedite a ruling on the dispute as quickly as possible.
 
(b)           The parties will complete an informal exchange of non-privileged documents they believe are or may be material to the dispute, and the names of their own witnesses they intend to call in the arbitration, within 14 calendar days after the service of a notice of arbitration.
 
(c)           Any further discovery of documents authorized by the arbitrator shall be strictly limited to that which is likely to be material to the outcome as agreed upon by the parties or, failing such agreement, as determined by the arbitrator.
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(d)           The Arbitrator may require a party to provide information to assist in the identification of appropriate custodians for purposes of a search for responsive electronic documents.
 
(e)           Each party shall in no event be entitled to more than three discovery depositions.
 
(f)           The results of any audit pursuant to Section 4.1.3, or of any internal audit conducted by or on behalf of Barnes&Noble or MICROSOFT, shall be admissible in the arbitration.
 
(h)           Each party will be entitled to designate up to two in-house attorneys who shall be entitled to have access to confidential information produced by the opposing party subject to reasonable confidentiality provisions to prevent disclosure to party employees not entitled to such access, which confidentiality provisions shall be enforceable against such in-house attorneys however, such access would not extend to source code.  The inclusion of this provision relating to access to confidential information by in-house counsel in this Exhibit C Expedited Arbitration agreement but not in the accompanying Settlement and Patent License Agreement shall not result in or be relied on as supporting any implication that similar access to confidential information by designated in-house counsel would or would not be appropriate in connection with the litigation of a dispute under the Patent License Agreement that is not covered by this Exhibit C.
 
C-5           Decision. Any arbitration decision will be final and binding on the parties, and will not be subject to any appeal or proceeding to vacate, except on the grounds set forth in the Federal Arbitration Act, 9 U.S.C. 1  et seq . The award rendered by the arbitrators may be entered into any court having jurisdiction, or application may be made to such court for judicial acceptance of the award and an order of enforcement, as the case may be. Such court proceeding will disclose only the minimum amount of information concerning the arbitration as is required to obtain such acceptance or order.
 
C-6           Costs. The arbitrators’ fees and the administrative expenses of the arbitration will be paid equally by the parties, and each party will pay its own costs and expenses (including attorneys’ fees) in connection with the arbitration.
 
C-7           Confidentiality of Proceeding. Except as required by law, no party or the arbitrator may disclose the existence, content or results of the arbitration. The dispute resolution set forth in this Section will supersede any other dispute resolution provisions in this Agreement with respect to Royalty Disputes described in Section C-1, except that before initiating dispute resolution under this Section C, the parties will first comply with Formal Escalation (as defined in Exhibit B of the Commercial Agreement).
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Exhibit 10.4
 
FIRST AMENDMENT TO AMENDED AND RESTATED
CREDIT AGREEMENT AND SECURITY AGREEMENT
 
This FIRST AMENDMENT TO AMENDED AND RESTATED CREDIT AGREEMENT AND SECURITY AGREEMENT  (this “ Amendment ”), dated as of April 27, 2012, is by and among  BARNES & NOBLE, INC. , a Delaware corporation (“ Lead Borrower ”), the other Persons party hereto as borrowers (collectively, together with the Lead Borrower, the “ Borrowers ”),  BANK OF AMERICA, N.A. , as Administrative Agent (the “ Administrative Agent ”) and Collateral Agent (the “ Collateral Agent ”), and each of the Lenders party hereto.
 
RECITALS:
 
A.           The Borrowers, the guarantors from time to time party thereto, the lenders from time to time party thereto (the “ Lenders ”), the Administrative Agent and the Collateral Agent, and the other agents party thereto, are parties to that certain Amended and Restated Credit Agreement, dated as of April 29, 2011 (as amended, restated, supplemented or modified prior to the date hereof, the “ Existing Credit Agreement ” and as amended hereby and as otherwise amended, restated, supplemented or modified from time to time, the “ Credit Agreement ”). Capitalized terms used herein but not otherwise defined herein shall have the respective meanings given such terms in the Credit Agreement.
 
B.           The Lead Borrower has informed the Administrative Agent that the Lead Borrower proposes to form a new Subsidiary which will be a Delaware limited liability company   (“ NewCo ”), for the purpose of consummating the Digital Restructuring (as defined below).
 
C.           The Lead Borrower has further informed the Administrative Agent that in connection with the consummation of the Digital Restructuring, NewCo desires to issue up to $300 million in NewCo Preferred Shares (as defined below) to a Person identified by the Lead Borrower to the Administrative Agent (the “ Investor ”), and in connection therewith one or more of the Investor Parties (as defined below) and NewCo shall enter into the Digital Investment Agreements (as defined below) pursuant to which, among other things, NewCo shall agree to apply the proceeds of the NewCo Preferred Shares to the development and expansion of the NewCo Assets (as defined below), one or more of the Investor Parties will agree to pay to NewCo certain non-refundable advances (subject to the right of the Investor Party to receive its “Revenue Share Service Fee” under and as defined in the Digital Commercial Agreement (as defined below) from time to time against total revenues of NewCo during the term of the Digital Investment Agreements, and NewCo and one or more of the Investor Parties will split the net revenues of the NewCo Assets upon the terms and conditions set forth in the Digital Investment Agreements (collectively, the transactions effected by the NewCo Investment Agreements, together with the Digital Restructuring and all transactions arising therefrom, the “ Digital Transactions ”).
 
D.           In order to consummate the Digital Transactions, the Borrowers desire to amend the Existing Credit Agreement and the Security Agreement as set forth in this Amendment.
 
 
 
 
 





 
 
 
E.           The undersigned Agents and Lenders are willing to amend the Existing Credit Agreement for the foregoing purposes and in accordance with the terms and conditions of this Amendment.
 
NOW, THEREFORE, in consideration of the premises and the mutual covenants hereinafter contained, the parties hereto agree as follows:
 
SECTION 1.01.        Amendments to Existing Credit Agreement.
 
(a)           Amendments to Existing Defined Terms.  (i) The definitions of “Excluded Assets” and “ Prepayment Event ” set forth in  Section 1.01  of the Existing Credit Agreement are hereby deleted in their entirety and replaced by the following (which shall be inserted in alphabetical order):
 
“Excluded Assets” shall mean (a) Equity Interests in the Lead Borrower and its Subsidiaries, (b) all Intellectual Property and Licenses of the Grantors (subject to the rights of the Collateral Agent under the Collateral License), (c) all furniture and Equipment of the Grantors, (d) General Intangibles, Instruments and Documents not evidencing, governing, securing, arising from or otherwise related to the Collateral, (e) the Excluded NewCo Investment Accounts and (f) for the avoidance of doubt, the Digital Investment Agreements.
 
“Prepayment Event” means:
 
(a)           Any Disposition of any Inventory, Accounts or Mortgaged Property of a Loan Party, other than (i) sales of Inventory in the ordinary course of business, (ii) the transfer or other Dispositions of property from any Loan Party to any NewCo Loan Party in connection with the Digital Restructuring, and (iii) so long as no Trigger Period exists, a Disposition (or series of related dispositions) of Inventory, Accounts or Mortgaged Property resulting in Net Proceeds of $15,000,000 or less;
 
(b)           Any casualty or other insured damage to, or any taking under power of eminent domain or by condemnation or similar proceeding of, any Mortgaged Real Estate of a Loan Party, unless (i) the proceeds therefrom are required to be paid to the holder of a Lien on such property or asset having priority over the Lien of the Collateral Agent; or (ii) other than during a Trigger Period, the proceeds therefrom are utilized for purposes of replacing or repairing the assets in respect of which such proceeds, awards or payments were received within 270 days of the occurrence of the damage to or loss of the assets being repaired or replaced; or
 
(c)           The issuance by a Loan Party other than the Lead Borrower of any Equity Interests, other than any such issuance of Equity Interests (i) to a Loan Party, (ii) as consideration for a Permitted Acquisition, (iii) constituting the NewCo Preferred Shares or issuance of common Equity Interests of NewCo in connection with the conversion of the NewCo Preferred Shares into such common Equity Interests in accordance with the NewCo LLC Agreement or (iv) as a compensatory issuance or in connection with any employee retention program, plan or agreement to any employee, director, or consultant (including under any option plan), in each case under this clause (iv), in the ordinary course of business.
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(b)           New Defined Terms.  Section 1.01 of the Existing Credit Agreement is hereby amended by inserting the following new defined terms in alphabetical order:
 
“Digital Commercial Agreement” means that certain Commercial Agreement, dated as of [], among the Lead Borrower, NewCo and each Investor Party that is party thereto.
 
“Digital Investment Agreements” means (a) the Digital Commercial Agreement, (b) that certain Confidential Settlement and Patent License Agreement, dated as of  [ ],  among the Lead Borrower, each Investor Party thereto   NewCo and the other parties thereto, (c) the Investment Agreement, dated as of  [ ],  among the Lead Borrower and each Investor Party thereto, and (d) all other contracts, documents and instruments entered into between NewCo and any Investor Party from time to time in connection with the foregoing or with respect to the NewCo Assets or any other assets of NewCo.
 
“Digital Restructuring” means the formation of NewCo and the transfer on or promptly after the First Amendment Effective Date to NewCo or any other NewCo Loan Party by the Lead Borrower and its other Subsidiaries of all their rights, title and interests in and to, and all their liabilities arising from, their respective NewCo Assets.
 
“Excluded NewCo Investment Accounts” means the deposit accounts and/or securities accounts described on  Schedule 1.05  hereto, as such schedule may be updated by the Lead Borrower from time to time, in which the proceeds of the NewCo Preferred Shares and any advances from any Investor Party to NewCo will be held until such funds are released for use by any of the NewCo Loan Parties in accordance with the NewCo Investment Agreements.
 
“First Amendment” means that certain First Amendment to Amended and Restated Credit Agreement and Security Agreement, dated as of April 27, 2012, among the Loan Parties and the Agents and Lenders party thereto.
 
“First Amendment Effective Date” has the meaning given to such term in Section 1.03 of the First Amendment.
 
“First Amendment Investment Covenant Effective Date” has the meaning given to such term in Section 1.03  of the First Amendment.
 
“Investor” has the meaning given such term in the First Amendment.
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“Investor Party” means the Investor and each Affiliate thereof that is a party to any Digital Investment Agreement.
 
“Maximum NewCo Advance Amount” means the maximum aggregate amount of “Advances” permitted under and in accordance with the Digital Commercial Agreement as in effect as of the First Amendment Effective Date.
 
“NewCo” has the meaning given such term in the First Amendment.
 
“NewCo Assets” means (a) all digital device, digital content, eCommerce and nook.com businesses and all related intellectual property and other related assets transferred from the Lead Borrower or any of its Subsidiaries to any Newco Loan Party in connection with the Digital Restructuring, (b) the college bookstore businesses and related assets transferred from the Lead Borrower or any of its Subsidiaries to any Newco Loan Party in connection with the Digital Restructuring and (c) any other property and assets of any kind or nature, whether now existing or hereafter developed or arising, of any Newco Loan Party.
 
“NewCo Blocked Account” means any Blocked Account of any NewCo Loan Party (other than the BNCB Loan Parties), which, for the avoidance of doubt, shall include the NewCo Collection Account but shall not include the Excluded NewCo Investment Account or the BNCB Blocked Accounts.
 
“NewCo Collection Account” has the meaning specified in the NewCo Depositary Agreement.
 
“NewCo Depositary Agreement” means the depositary agreement, dated as of the First Amendment Effective Date, substantially in the form of  Exhibit N  hereto.
 
“NewCo Holdings” means NewCo Inc., a Delaware corporation.
 
“NewCo LLC Agreement” means that certain Amended and Restated Limited Liability Company Agreement of NewCo, dated as of the date of the closing of the Digital Transactions .
 
“NewCo Loan Party” means NewCo Holdings, NewCo and each Subsidiary thereof that is a Loan Party.
 
“NewCo Preferred Shares” means the Series A Convertible Preferred Shares issued by NewCo on or after the First Amendment Effective Date to one or more of the Investor Parties in accordance with the NewCo Investment Agreements and the NewCo LLC Agreement, each of which shares shall be convertible into one share of common Equity Interests in NewCo at the option of the holder thereof in accordance with the NewCo LLC Agreement.
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(c)           Amendment of Notice Requirements.  Section 6.03 of the Existing Credit Agreement is hereby amended by (i) replacing the period at the end of clause (l) with “; and” and (ii) inserting the following new clause (m):
 
(m)           of any notice of a default or event of default on the part of any NewCo Loan Party or any Investor Party under any Digital Investment Agreement, of the conversion or redemption of all or any material portion of the NewCo Preferred Shares, of any amendment to the terms relating to the sharing of “Net Revenue” under and as defined in the Digital Commercial Agreement.
 
(d)           Amendment of Cash Management Provisions.  Section 6.13 of the Existing Credit Agreement is hereby amended by (i) inserting “and the NewCo Loan Parties” immediately after “other than the BNCB Loan Parties” in the first sentence of clause (c) thereof, (ii) inserting “or any NewCo Blocked Account” in the first parenthetical after “any BNCB Blocked Account” in the first sentence of clause (c) thereof, and (iii) inserting the following new clause (j):
 
(j)           During any Trigger Period, with respect to NewCo Blocked Accounts, amounts on deposit in NewCo Blocked Accounts shall be subject to the terms and conditions of the NewCo Depositary Agreement.
 
(e)           Amendment of Lien Covenant.  Section 7.01 of the Existing Credit Agreement is hereby amended by (i) replacing the period at the end of clause (v) with “; and” and (ii) inserting the following new clause (w):
 
(w)           subject in all respects to the Liens described in Section 7.01(a), the Investor Party’s right under the Digital Commercial Agreement to receive its “Revenue Share Service Fee” as defined therein in accordance with the terms thereof.
 
(f)           Amendment of Investment Covenant.  Section 7.02(l) of the Existing Credit Agreement is hereby deleted in its entirety and replaced with the following:
 
(l)           Investments in Immaterial Subsidiaries made after the Closing Date (in addition to any Investments permitted pursuant to clause (h) above) in an aggregate amount invested at any time during the term of the Credit Agreement not to exceed (i) $75,000,000 prior to the First Amendment Effective Date or (ii) $125,000,000 on or after the First Amendment Effective Date.
 
(g)           Amendment of Indebtedness Covenant.  Section 7.03 of the Existing Credit Agreement is hereby amended by (i) replacing the period at the end of clause (m) with “; and” and (ii) inserting the following new clauses (n) and (o):
 
(n)           issuance of the NewCo Preferred Shares to one or more Investor Parties in an aggregate amount of up to $300,000,000 in accordance with the Digital Investment Agreements and the NewCo LLC Agreement; and
 
(o)           obligations in respect of the payment to any Investor Party of its “Revenue Share Service Fee” under and as defined in the Digital Commercial Agreement (with the aggregate amount of the “Advances” (as so defined) component thereof not to exceed the Maximum NewCo Advance Amount).
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(h)           Amendment of Disposition Covenant.  Section 7.05 of the Existing Credit Agreement is hereby amended by (i) replacing the period at the end of clause (l) with “; and” and (ii) inserting the following new clauses (m), (n) and (o):
 
(m)           issuance of the NewCo Preferred Shares to one or more Investor Parties in an aggregate amount of up to $300,000,000 in accordance with the Digital Investment Agreements and the NewCo LLC Agreement;
 
(n)           sales, transfers and dispositions (including the licensing of any Intellectual Property) by any Loan Party to any NewCo Loan Party in connection with the Digital Restructuring; and
 
(o)           the licensing of any Intellectual Property by NewCo to any Investor Party under the NewCo Commercial Agreement.
 
(i)           Amendment of Restricted Payments Covenant.  Section 7.06 of the Existing Credit Agreement is hereby amended by (i) replacing the period at the end of clause (d) with “; and” and (ii) inserting the following new clause (e):
 
(e)           NewCo may make Restricted Payments with respect to the NewCo Preferred Shares in accordance with the NewCo LLC Agreement (subject in the case of any redemption to the requirements set forth in  Section 7.06(d)).
 
(j)           Amendment of Affiliate Transaction Covenant.  Section 7.09 of the Existing Credit Agreement is hereby amended by deleting the proviso thereto in its entirety and replacing it with the following:
 
provided, that the foregoing restriction shall not apply to (i) a transaction between or among the Loan Parties not prohibited hereunder or (ii) transactions under any transition services agreement or otherwise between or among any of the Loan Parties and the NewCo Loan Parties in connection with the Digital Restructuring, or (iii) transactions between or among any of the NewCo Loan Parties, on the one hand, and any of the Investor Parties, on the other hand, under and in accordance with the Digital Investment Agreements, including, without limitation, the sharing of “Net Revenue” under and as defined in the Digital Commercial Agreement.
 
(k)           Amendment of Burdensome Agreement Covenant.  Section 7.10 of the Existing Credit Agreement is hereby amended by inserting the following new clause (w) in the last proviso thereof, immediately before clause (x) of such proviso:
 
“(w) the foregoing shall not apply to the Investor’s consent rights contained in Section 4.03 of the NewCo LLC Agreement as in effect on the First Amendment Effective Date,”
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(l)           Amendment of Maximum Cash Covenant.  Section 7.16 of the Existing Credit Agreement is hereby deleted in its entirety and replaced with the following:
 
Maximum Cash and Cash Equivalents. So long as any Loans are outstanding, allow the aggregate amount of cash and Cash Equivalents held by (a) the Loan Parties and their Subsidiaries (other than (i) “store” cash, cash in transit between stores and deposit accounts and cash receipts from sales in the process of inter-account transfers, in each case in the ordinary course operations of the Loan Parties and their Subsidiaries, (ii) cash necessary to satisfy in the ordinary course of their business, the current liabilities incurred by the Loan Parties in the ordinary course of business and without acceleration of the satisfaction of such current liabilities, and (iii) cash being held in connection with the imminent consummation of a pending acquisition, distribution, investment or similar transaction by a Loan Party permitted hereunder) to exceed (x) $100,000,000 for a period of more than five (5) consecutive calendar days and (y) $150,000,000 at any time (or, in each case, such greater amount as allowed by the Administrative Agent in its reasonable discretion) or (b) all the Foreign Subsidiaries, in the aggregate (other than (i) “store” cash, cash in transit between stores and deposit accounts and cash receipts from sales in the process of inter-account transfers, in each case in the ordinary course operations of the Foreign Subsidiaries, (ii) cash necessary to satisfy in the ordinary course of their business, the current liabilities incurred by the Foreign Subsidiaries in the ordinary course of business and without acceleration of the satisfaction of such current liabilities, and (iii) cash being held in connection with the imminent consummation of a pending acquisition, distribution, investment or similar transaction by a Foreign Subsidiary permitted hereunder) to exceed (x) during the period commencing on the First Amendment Investment Covenant Effective Date and ending on the first to occur of the First Amendment Effective Date and the Maturity Date, $15,000,000 at any time, and (y) at any time on or after the First Amendment Effective Date, $25,000,000 at any time (or, in each case, such greater amount as allowed by the Administrative Agent in its reasonable discretion) (the parties hereto agreeing that the Lenders shall have no obligation to make any Committed Loans if, after giving effect to any Committed Borrowing and the application of the proceeds of any Committed Borrowing, any such excess described in either of the foregoing clauses (a) or (b) shall exist);  provided,  that the proceeds of the issuance of the NewCo Preferred Shares, the proceeds of any “Advances” made by any of the Investor Parties to any NewCo Loan Party under and as defined in the Digital Commercial Agreement, the proceeds of any other investment or operating expense payment by any of the Investor Parties in the NewCo Loan Parties and the amounts on deposit in the Excluded NewCo Investment Accounts and/or the NewCo Collection Account shall be excluded from the calculation of cash and Cash Equivalents for purposes of  Section 7.16(a) .
 
SECTION 1.02.        Amendment of the Security Agreement.  Section 1.1 of the Security Agreement is hereby amended by deleting the definition of “Excluded Assets” and replacing it with the following:
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“Excluded Assets” has the meaning specified in the Credit Agreement.
 
SECTION 1.03.        Effectiveness.  Clauses (f) and (l) of Section 1.01 of this Amendment, together with each defined term set forth in clause (b) of  Section 1.01  of this Amendment as may be necessary in connection with the effectiveness of the amendments in clauses (f) and (l) (collectively, the “ Foreign Investment Amendments ”) shall become effective, so long as no Default has occurred and is continuing on such date, on the date (the “ First Amendment Investment Covenant Effective Date ”) on which the Administrative Agent has received executed signature pages hereto from the Loan Parties, the Agents and the Required Lenders. The remaining provisions of this Amendment shall become effective on the date (the “ First Amendment Effective Date ”) on which the Administrative Agent has received evidence of the satisfaction of all of the other conditions precedent set forth on  Exhibit A  hereto.
 
SECTION 1.04.        Cross-References.  References in this Amendment to any Section are, unless otherwise specified, to such Section of this Amendment.
 
SECTION 1.05.       Instrument Pursuant to Credit Agreement.  This Amendment is a Loan Document executed pursuant to the Credit Agreement and shall (unless otherwise expressly indicated herein) be construed, administered and applied in accordance with the terms and provisions of the Credit Agreement.
 
SECTION 1.06.        Governing Law.  THIS AMENDMENT SHALL BE GOVERNED BY THE LAWS OF THE STATE OF NEW YORK WITHOUT GIVING EFFECT TO ANY CONFLICT OF LAW PRINCIPLES (BUT GIVING EFFECT TO FEDERAL LAWS RELATING TO NATIONAL BANKS).
 
SECTION 1.07.        Counterparts.  This Amendment may be executed in any number of counterparts (including by telecopy, PDF, electronic mail or other electronic means) and by the different parties hereto in separate counterparts, each of which when so executed and delivered shall be an original, but all of which shall together constitute one and the same instrument.
 
SECTION 1.08.        Severability.  In case any provision in or obligation under this Amendment or the other Loan Documents shall be invalid, illegal or unenforceable in any jurisdiction, the validity, legality and enforceability of the remaining provisions or obligations, or of such provision or obligation in any other jurisdiction, shall not in any way be affected or impaired thereby.
 
SECTION 1.09.        Benefit of Agreement.  This Amendment shall be binding upon and inure to the benefit of and be enforceable by the respective successors and assigns of the parties hereto;  provided that  no Borrower may assign or transfer any of its interest hereunder without the prior written consent of the Administrative Agent and each Lender.
 
SECTION 1.10.       Integration.  This Amendment represents the agreement of the Borrowers, the Administrative Agent, the Collateral Agent, and the Lenders with respect to the subject matter hereof, and there are no promises, undertakings, representations or warranties relative to the subject matter hereof not expressly set forth or referred to herein or in the other Loan Documents.
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SECTION 1.11.       Confirmation.  Except as expressly amended by the terms hereof, all of the terms of the Credit Agreement, the Security Agreement and the other Loan Documents shall continue in full force and effect and are hereby ratified and confirmed in all respects.
 
SECTION 1.12.        Loan Documents.  Except as expressly set forth herein, the amendments provided herein shall not by implication or otherwise limit, constitute a waiver of, or otherwise affect the rights and remedies of the Lenders, the Administrative Agent or the Collateral Agent under the Existing Credit Agreement, the Credit Agreement, the Security Agreement or any other Loan Document, nor shall they constitute a waiver of any Default or Event of Default, nor shall they alter, modify, amend or in any way affect any of the terms, conditions, obligations, covenants or agreements contained in the Credit Agreement, the Security Agreement or any other Loan Document. Each of the amendments, waivers and consents provided herein shall apply and be effective only with respect to the provisions of the Existing Credit Agreement or the Security Agreement specifically referred to by such amendment, waiver or consent (as the case may be). As used in the Credit Agreement or the Security Agreement, the terms “Agreement”, “herein”, “hereinafter”, “hereunder”, “hereto” and words of similar import shall mean, from and after the date hereof, the Credit Agreement or the Security Agreement as amended hereby, as the case may be.
 
(Signature Pages Follow)
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IN WITNESS WHEREOF, each of the parties hereto has caused a counterpart of this Amendment to be duly executed and delivered as of the date first above written.
 
                                 BORROWERS:
 
	BARNES & NOBLE, INC.

	 

	By: 
	 /s/ Michael P. Huseby

	Name:
	Michael P. Huseby

	Title:
	Vice President, Chief Financial Officer





	BARNES & NOBLE BOOKSELLERS, INC.
BARNES & NOBLE INTERNATIONAL LLC
BARNES & NOBLE MARKETING SERVICES CORP.
BARNES & NOBLE MARKETING SERVICES LLC
BARNES & NOBLE PURCHASING, INC.
BARNES & NOBLE SERVICES, INC.
BARNESAND NOBLE.COM LLC
STERLING PUBLISHING CO., INC.

	 

	By: 
	/s/ Michael P. Huseby 

	Name:
	Michael P. Huseby

	Title:
	Vice President, Chief Financial Officer





	BARNES & NOBLE COLLEGE BOOKSELLERS, LLC

	 

	By: 
	/s/ Michael P. Huseby 

	Name:
	Michael P. Huseby

	Title:
	Vice President, Finance
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                                 AGENTS AND LENDERS:

	BANK OF AMERICA, N.A.,
as Administrative Agent and as Collateral Agent

	 

	By: 
	/s/ Joseph Becker 

	Name:
	Joseph Becker

	Title:
	Managing Director
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	BANK OF AMERICA, N.A.,
as a Lender, LC Issuer and Swing Line Lender

	 

	By: 
	/s/ Joseph Becker 

	Name:
	Joseph Becker

	Title:
	Managing Director
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	JPMORGAN CHASE BANK, N.A.,
as a Lender and LC Issuer

	 

	By: 
	/s/ Kelly G. Maier 

	Name:
	Kelly G. Maier

	Title:
	Authorized Officer



 
 
First Amendment to Amended and Restated Credit Agreement and Security Agreement
 Signature Page
 





 
 
 

	WELLS FARGO BANK, NATIONAL ASSOCIATION
as a Lender and LC Issuer

	 

	By: 
	/s/ Danielle Baldinelli 

	Name:
	Danielle Baldinelli

	Title:
	Vice President
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	SUNTRUST BANK,
as a Lender

	 

	By: 
	/s/ Nigel Fabien 

	Name:
	Nigel Fabien

	Title:
	Vice President
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	U.S. BANK NATIONAL ASSOCIATION,
as a Lender

	 

	By: 
	/s/ Matthew Kasper 

	Name:
	Matthew Kasper

	Title:
	Vice President
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	REGIONS BANK,
as a Lender

	 

	By: 
	/s/ Louis Alexander 

	Name:
	Louis Alexander

	Title:
	Attorney in Fact
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	CAPITAL ONE LEVERAGE FINANCE CORP.,
as a Lender

	 

	By: 
	Julianne Low 

	Name:
	Julianne Low

	Title:
	Vice President
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	COLE TAYLOR BANK,
as a Lender

	 

	By: 
	/s/ Richard A. Simons 

	Name:
	Richard A. Simons

	Title:
	Grp Senior Vice President
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	SIEMENS FINANCIAL SERVICES, INC.,
as Administrative Agent and as Collateral Agent

	 

	By: 
	/s/ Anthony Casciano

	Name:
	Anthony Casciano

	Title:
	Vice President

	 

	 

	By:
	/s/ Michael Kunst

	Name:
	Michael Kunst

	Title:
	Vice President
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	COMPASS BANK,
as a Lender

	 

	By: 
	/s/ Michael Shoff 

	Name:
	Michael Shoff

	Title:
	Senior Vice President
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EXHIBIT A
 
Conditions to Effectiveness of this Amendment
 
(a)           The Administrative Agent shall have received Uniform Commercial Code, tax lien searches for NewCo and any other NewCo Loan Party, each in form and substance and with results reasonably acceptable to the Administrative Agent.
 
(b)           The Loan Parties shall have executed and delivered a Borrowing Base Certificate dated as of the First Amendment Effective Date and calculated after giving effect to the Digital Transactions and in the updated manner agreed by the Lead Borrower and the Administrative Agent. Each NewCo Loan Party shall have executed and delivered a Joinder Agreement and shall have executed and delivered and caused to have been executed and delivered by any applicable third party such control agreements as the Administrative Agent may reasonably require.
 
(c)           The Administrative Agent shall have received (i) such customary corporate resolutions, certificates and other corporate documents and certificates with respect to the Loan Parties (including NewCo and the other NewCo Loan Parties) as the Administrative Agent shall reasonably request, (ii) a reasonably detailed memorandum setting forth all steps in order to consummate the Digital Restructuring, and (iii) fully executed copies of all the Digital Investment Agreements and the NewCo Depositary Agreement.
 
(d)           As of the First Amendment Investment Covenant Effective Date, the Administrative Agent and the Required Lenders party to this Amendment shall be reasonably satisfied with the final terms and conditions of the Digital Transactions, including the Digital Investment Agreements and all schedules and exhibits thereto, subject to any amendments, revisions or other modifications thereto after the First Amendment Investment Covenant Effective Date but on or prior to the First Amendment Effective Date as may be approved by the Administrative Agent, and, with respect to any material amendments or changes, the Required Lenders party to this Amendment, in each case acting reasonably.
 
(e)           The Digital Transactions shall have been consummated substantially concurrently with the consummation of this Amendment on the First Amendment Effective Date (the “ Closing ”) in accordance with the terms of the Digital Investment Agreements (and the Administrative Agent shall have received reasonably satisfactory written evidence of the satisfaction or waiver of all conditions to the effectiveness of the Digital Investment Agreements and consummation of the Digital Transactions in accordance therewith), this Amendment and in compliance with applicable law and regulatory approvals.
 
(f)           All of the representations and warranties in the Loan Documents, as amended on the First Amendment Effective Date, shall be true and correct in all material respects, or if such representation and warranty is subject to a materiality standard or material adverse effect provision, such representation and warranty shall be true and correct in all respects, in each case as of the First Amendment Effective Date (except in the case of any representation or warranty that applies as of a specific date or dates, in which case such representation or warranty shall have been true and correct in all material respects as of such date or dates).
 
(g)           Immediately before and after giving effect to the consummation of the Digital Transactions, no Default shall have occurred or be continuing.
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SCHEDULE 1.05
 
Excluded NewCo Investment Accounts
 
[Account information to be provided prior to the First Amendment Effective Date]
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EXHIBIT N
 
Form of NewCo Depositary Agreement
 
[See Attached]
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EXHIBIT N
 
Form of NewCo Depositary Agreement
 
DEPOSITARY AGREEMENT
 
This Agreement is entered into as of                                                                           , 2012, among [NEWCO] ( “ Company ”),  BANK OF AMERICA, N.A. , as administrative agent and collateral agent (“ Agent ”), and  ________________ (“ Bank ”) with respect to the following (all references herein to the “UCC” refer to the Uniform Commercial Code as in effect from time to time in the State of New York; terms defined in the UCC have the same meanings when used herein):
 
A.           Barnes & Noble, Inc. (“Barnes & Noble”), certain subsidiaries of Barnes & Noble, including, without limitation, the Company, as borrowers and/or guarantors (collectively, together with Barnes & Noble and the Company, the “ Loan Parties ”), the financial institutions party thereto from time to time as lenders and/or agents, and the Agent, as administrative agent and collateral agent, are parties to that certain Amended and Restated Credit Agreement, dated as of April 29, 2011 (as amended, restated, supplemented or modified from time to time, the “ Credit Agreement ”).
 
B.           In connection with the Credit Agreement, the Company is party to (i) the Security Agreement dated as of September 30, 2009 (as such agreement may be amended and/or supplemented from time to time, the “ Security Agreement ”) and (ii) the Joinder Agreement, dated as of the date hereof (the “ NewCo Joinder Agreement ”), in connection with which the Company has granted Agent, for the benefit of the Secured Parties, a continuing security interest (the “ Transaction Lien ”) in all right, title and interest of the Company in the Collateral, including, without limitation, the NewCo Collection Account (as hereinafter defined).
 
C.           The Company and its Subsidiaries are parties to the Digital Commercial Agreement and certain other Digital Investment Agreements, pursuant to which, among other things, the Company and its Subsidiaries have agreed to share “Net Revenue” (as defined in the Digital Commercial Agreement, “ NewCo Net Revenue ”)) with the Investor Parties party to the Digital Investment Agreements.
 
D.           In accordance with Section 6.13 of the Credit Agreement, the Company has established with Bank, and Bank has agreed to maintain for Company, deposit account number ___________ (the “ NewCo Collection Account ”).
 
E.           The Company is Bank’s customer (as defined in Section 4-104(1)(e) of the UCC) with respect to the NewCo Collection Account. Bank confirms that: (i) Bank has established the NewCo Collection Account in the name of “____________”; (ii) the NewCo Collection Account is a “deposit account” as defined in Section 9-102(a)(29) of the UCC; and (iii) Bank is a “bank” (as defined in section 9-102 of the UCC) and is acting in such capacity in respect of the NewCo Collection Account.
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F.           It was a condition of the consent of the Required Lenders to the entry into and performance by the NewCo Loan Parties of the Digital Investment Agreements and the transactions contemplated thereby that the Company enter into this Depositary Agreement.
 
Accordingly, Company, Agent and Bank agree as follows:
 
1.           Defined Terms. Capitalized terms used herein but not defined herein shall have the meanings given such terms in the Credit Agreement. In addition, the following terms shall have the following meanings:
 
“Agent” has the meaning specified in the first paragraph hereof.
 
“Bank” has the meaning specified in the first paragraph hereof.
 
“Barnes & Noble” has the meaning specified in the Recitals hereto.
 
“Collection Event” means any Trigger Event that has not resulted in a Remedy Event.
 
“Company” has the meaning specified in the first paragraph hereof.
 
“Credit Agreement” has the meaning specified in the Recitals hereto.
 
“Loan Parties” has the meaning specified in the Recitals hereto.
 
“NewCo Collection Account” has the meaning specified in the Recitals hereto.
 
“NewCo Joinder Agreement” has the meaning specified in the Recitals hereto.
 
“NewCo Net Revenue” has the meaning specified in the Recitals hereto.
 
“Primary Quarterly Transfer Date” means each regularly scheduled quarterly payment date on which NewCo Net Revenue is required to be paid to or for the Investor Parties in accordance with the Digital Commercial Agreement, which shall occur no more than once per fiscal quarter of the Company.
 
“Quarterly Investor Distribution Amount” means, as of any Quarterly Transfer Date, the amount of NewCo Net Revenue due and payable to the Investor Parties as of such Quarterly Transfer Date under and in accordance with the Digital Commercial Agreement, as specified by the Company in a Quarterly Transfer Date Certificate.
 
“Quarterly Transfer Date” means the Primary Quarterly Transfer Date and the Quarterly True-Up Transfer Date, or either of them.
 
“Quarterly Transfer Date Certificate” means a certificate substantially in the form of Exhibit A hereto.
 
“Quarterly True-Up Transfer Date” means each date on which any payment (each, a “True-Up Payment”) is required to be paid to or for the Investor Parties in respect of each such fiscal quarter pursuant to any true-up mechanism established as contemplated by the Digital Commercial Agreement.
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“Remedy Event” means the exercise of any remedies by the Agent (including at the request of the Required Lenders) under and in accordance with  Section 8.02  of the Credit Agreement.
 
“Security Agreement” has the meaning specified in the Recitals hereto.
 
“Transferrable Cash” means all cash receipts and collections, including, without limitation, (a) all available cash receipts from the sale of Inventory and other Collateral, (b) all proceeds of collections of Accounts, (c) all Net Proceeds, and all other cash payments received by a Loan Party from any Person or from any source or on account of any sale or other transaction or event, including, without limitation, a Prepayment Event, (d) the proceeds of all credit card charges and (e) the then contents of each DDA (net of any minimum balance, not to exceed the Maximum DDA Balance, as may be required to be kept in the subject DDA by the depository institution at which such DDA is maintained).
 
“Transaction Lien” has the meaning specified in the Recitals hereto.
 
“True-Up Payment” has the meaning specified in the definition of Quarterly Transfer Date.
 
2.           NewCo Collection Account Generally.
 
(a)           The NewCo Collection Account is a special, segregated account at Bank, in the name of the Company. No cash will be deposited in or withdrawn from the NewCo Collection Account, except in accordance with this Agreement.
 
(b)           This Agreement evidences Agent’s control over the NewCo Collection Account. Notwithstanding anything to the contrary in the underlying agreement between Bank and Company governing the NewCo Collection Account, during any Trigger Period, Bank will comply with instructions originated by Agent as set forth herein directing the disposition of funds in the NewCo Collection Account without further consent of the Company.
 
(c)           Company represents and warrants to Agent and Bank that it has not assigned or granted a security interest in the NewCo Collection Account or any amount deposited in the NewCo Collection Account, other than the Transaction Lien.
 
(d)           Except as expressly permitted by Section 7 hereof, Company will not permit the NewCo Collection Account to become subject to any other pledge, assignment, lien, charge or encumbrance of any kind, other than (i) Agent’s security interest referred to herein and (ii) any non-consensual pledges, assignments, liens, charges or encumbrances arising by operation of law.
 
(e)           At all times during any Trigger Period, so long as no Remedy Event has occurred and is continuing, the Company shall deliver or cause to be delivered to Bank and the Agent, no later than five (5) Business Days prior to each Quarterly Transfer Date occurring during such Trigger Period, or such later date to which Agent may reasonably consent, a duly completed Quarterly Transfer Date Certificate, duly executed by a Responsible Officer of the Company. The Quarterly Investor Distribution Amount set forth on such Quarterly Transfer Date Certificate shall be conclusive, absent manifest error.
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(f)           The Agent may provide written notice to the Bank from time to time of the occurrence, continuation or termination of a Trigger Event, Trigger Period, Collection Event or Remedy Event, as the case may be, in each case in accordance with the terms of the Credit Agreement.
 
3.           Deposits in the NewCo Collection Account. Upon the occurrence and during the continuation of a Trigger Event, notwithstanding anything to the contrary in any Loan Document or any Digital Investment Agreement, all Transferrable Cash in each NewCo Blocked Account shall be transferred by ACH or wire transfer no less frequently than daily (and whether or not there are then any outstanding Secured Obligations) to the NewCo Collection Account. All amounts on deposit at any time in the NewCo Collection Account shall be applied by the Bank, as set forth in  Section 4  hereof. The Bank shall maintain books of account on a cash basis and record therein all deposits into and transfers to and from the NewCo Collection Account. The Bank shall make such books of account available during normal business hours for inspection and audit by the Agent and the Borrower and their respective representatives upon reasonable prior notice.
 
4.           Allocations from the NewCo Collection Account. The Bank shall transfer funds available in the NewCo Collection Account as follows:
 
(a)           During any Trigger Period, so long as no Remedy Event has occurred, on each Quarterly Transfer Date on which any amount is on deposit in the NewCo Collection Account, the Bank shall transfer an amount equal to the lesser of (i) the Quarterly Investor Distribution Amount or the True-Up Amount, as applicable, specified in the applicable Quarterly Transfer Date Certificate and (ii) 100% of the amount then on deposit in the NewCo Collection Account, to the Investor Parties in accordance with the directions supplied in the Quarterly Transfer Date Certificate for such Quarterly Transfer Date;  provided , that if the Company has failed to deliver a Quarterly Transfer Date Certificate prior to such Quarterly Transfer Date, or such later date to which Agent may reasonably consent (as contemplated in Section 2(e)  above), the amount transferred to the Investor Parties under this clause (a) on such Quarterly Transfer Date shall be zero.
 
(b)           During any Trigger Period, so long as no Remedy Event has occurred, on each Primary Quarterly Transfer Date on which any amount is on deposit in the NewCo Collection Account (after giving effect to any transfer made in accordance with  Section 4(a)  hereof), the Bank shall transfer an amount equal to 100% of the amount then remaining on deposit in the NewCo Collection Account to a Concentration Account specified in writing by the Agent (for application in accordance with  Section 6.13(h)  of the Credit Agreement).
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(c)           Upon the first Business Day occurring immediately after the end of any Trigger Period, so long as no Remedy Event has occurred, the Bank shall transfer an amount equal to 100% of the amount then on deposit in the NewCo Collection Account to one or more NewCo Blocked Accounts as specified in writing by the Company. Agent shall promptly notify Bank upon the termination of each Trigger Period.
 
(d)           Notwithstanding anything herein to the contrary, upon written notice from the Agent to the Bank of the occurrence of a Remedy Event, the Bank shall transfer an amount equal to 100% of the amount then remaining on deposit in the NewCo Collection Account to a Concentration Account specified in writing by the Agent (for application in accordance with  Section 8.03  of the Credit Agreement).
 
(e)           Upon written notice from the Agent of the satisfaction in full of all Obligations of the Loan Parties under and pursuant to the Loan Documents and termination of the Transaction Lien, 100% of the amount then on deposit in the NewCo Collection Account shall be transferred to an account or accounts as directed in writing by NewCo.
 
5.           No Withdrawals.  Except for distributions at the direction of the Company permitted in Section 4 hereof, Bank shall prevent Company from making any withdrawals from the NewCo Collection Account. Company hereby covenants to Agent that until the Transaction Lien has been terminated in accordance with the Security Agreement, it will not close the NewCo Collection Account without the prior written consent of Agent. Bank shall have no liability in the event Company breaches this covenant to Agent.
 
6.           No Offset.  Bank agrees it shall not offset, charge, deduct or otherwise withdraw funds from the NewCo Collection Account, except as permitted by  Section 7  hereof, until it has been advised in writing by Agent that the Transaction Lien has been terminated in accordance with the Security Agreement.
 
7.           Permitted Bank Charges. (a) Bank is permitted to charge the NewCo Collection Account:
 
(i)           for its normal and customary fees and charges relating to the NewCo Collection Account or associated with this Agreement; and
 
(ii)           for any account adjustments as it relates to encoding errors or other adjustments as a result of customary banking practices.
 
(b)           If the balances in the NewCo Collection Account are not sufficient to compensate Bank for any fees, account adjustments or charges due Bank in connection therewith, Company agrees to pay Bank on demand the amount due Bank. If Company fails to so pay Bank within five days after such demand, Agent agrees to pay Bank such amount within five Business Days after Bank’s demand to Agent. The failure to so pay Bank shall constitute a breach of this Agreement.
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(c)           Company hereby authorizes Bank, without prior notice, from time to time to debit any other account Company may have with Bank for the amount or amounts due Bank under subsection 7(a).
 
8.           Bank Statements.  (a) Bank will send information regarding deposits to the NewCo Collection Account to the address specified below for Company or as otherwise specified in writing by Company to Bank.
 
(b)           In addition to the original Bank statement provided to Company, Bank will provide Agent with a duplicate of such statement.
 
9.           Bank Liabilities. (a) Bank will not be liable to Company or Agent for any expense, claim, loss, damage or cost (“ Damages ”) arising out of or relating to its performance under this Agreement other than those Damages which result directly from its acts or omissions constituting gross negligence or intentional misconduct.
 
(b)           In no event will Bank be liable for any special, indirect, exemplary or consequential damages, including but not limited to lost profits.
 
(c)           Bank will be excused from failing to act or delay in acting, and no such failure or delay shall constitute a breach of this Agreement or otherwise give rise to any liability of Bank, if (i) such failure or delay is caused by circumstances beyond Bank’s reasonable control, including but not limited to legal constraint, emergency conditions, action or inaction of governmental, civil or military authority, fire, strike, lockout or other labor dispute, war, riot, theft, flood, earthquake or other natural disaster, breakdown of public or private or common carrier communications or transmission facilities, equipment failure, or negligence or default of Company or Agent or (ii) such failure or delay resulted from Bank’s reasonable belief that the action would have violated any guideline, rule or regulation of any governmental authority.
 
(d)           Bank shall have no duty to inquire or determine whether Company’s obligations to Agent are in default or whether Agent is entitled to provide any notice to Bank. Bank may rely on notices and communications it believes in good faith to be genuine and given by the appropriate party.
 
(e)           Notwithstanding any of the other provisions in this Agreement, in the event of the commencement of a case pursuant to Title 11, United States Code, filed by or against Company, or in the event of the commencement of any similar case under then applicable federal or state law providing for the relief of debtors or the protection of creditors by or against Company, Bank may act as Bank deems necessary to comply with all applicable provisions of governing statutes and shall not be in violation of this Agreement as a result.
 
(f)           Bank shall be permitted to comply with any writ, levy order or other similar judicial or regulatory order or process concerning the NewCo Collection Account and shall not be in violation of this Agreement for so doing.
 
10.           Indemnity.  Company and Agent shall jointly and severally indemnify Bank against, and hold it harmless from, any and all liabilities, claims, costs, expenses and damages of any nature (including but not limited to reasonable and documented allocated costs of staff counsel, other reasonable and documented attorney’s fees and any reasonable and documented fees and expenses) in any way arising out of or relating to disputes or legal actions concerning Bank’s provision of the services described in this Agreement. This section does not apply to any cost or damage attributable to the gross negligence or intentional misconduct of Bank. Company’s and Agent’s obligations under this section shall survive termination of this Agreement.
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11.           Costs. Company and Agent shall jointly and severally pay to Bank, upon receipt of Bank’s invoice, all reasonable and documented costs, expenses and attorneys’ fees (including allocated costs for in-house legal services) incurred by Bank in connection with the enforcement of this Agreement and any instrument or agreement required hereunder, including but not limited to any such reasonable costs, expenses and fees arising out of the resolution of any conflict, dispute, motion regarding entitlement to rights or rights of action, or other action to enforce Bank’s rights in a case arising under Title 11, United States Code. Company agrees to pay Bank, upon receipt of Bank’s invoice, all reasonable costs, expenses and attorneys’ fees (including allocated costs for in-house legal services) incurred by Bank in the preparation and administration of this Agreement (including any amendments hereto or instruments or agreements required hereunder).
 
12.           Termination and Assignment. Termination and Assignment of this Agreement shall be as follows:
 
(a)           Agent may terminate this Agreement by providing notice to Company and Bank that the Transaction Lien has been terminated in accordance with the Security Agreement. Agent may also terminate or it may assign this Agreement upon 30 day’s prior written notice to Company and Bank;  provided ,  however  that any such assignment shall only be to a replacement Collateral Agent under and in accordance with the Credit Agreement. Bank may terminate this Agreement upon 30 days’ prior written notice to Company and Agent. Company may not terminate this Agreement except with the prior written consent of Agent and upon prior written notice to Bank.
 
(b)           Notwithstanding subsection 12(a), Bank may terminate this Agreement at any time by written notice to Company and Agent if either Company or Agent breaches any of the terms of this Agreement, or any other agreement with Bank.
 
13.           Representations and Warranties.  (a)  Each party represents and warrants to the other parties that (i) this Agreement constitutes its duly authorized, legal, valid, binding and enforceable obligation; (ii) the performance of its obligations under this Agreement and the consummation of the transactions contemplated hereunder will not (A) constitute or result in a breach of its certificate or articles of incorporation, by-laws or partnership agreement, as applicable, or the provisions of any material contract to which it is a party or by which it is bound or (B) result in the violation of any law, regulation, judgment, decree or governmental order applicable to it; and (iii) all approvals and authorizations required to permit the execution, delivery, performance and consummation of this Agreement and the transactions contemplated hereunder have been obtained.
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(b)           The parties each agree that it shall be deemed to make and renew each representation and warranty in subsection 13(a) on and as of each day on which Company uses the services set forth in this Agreement.
 
(c)           Bank represents that: (i) the NewCo Collection Account has been established as set forth in paragraph D above and will be maintained in the manner set forth herein until this Agreement is terminated; and (ii) neither the NewCo Collection Account nor any funds or deposits at any time held therein or credited thereto is or will be evidenced by any instrument (as defined in Section 9-102 of the UCC) or constitutes or will constitute investment property (as defined in Section 9-102 of the UCC).
 
14.           Miscellaneous.  (a)  This Agreement may be amended only by a writing signed by Company, Agent and Bank; except that Bank’s charges are subject to change by Bank upon 30 days’ prior written notice to Company.
 
(b)           This Agreement may be executed in counterparts; all such counterparts shall constitute but one and the same agreement.
 
(c)           This Agreement controls in the event of any conflict between this Agreement and any other document or written or oral statement. This Agreement supersedes all prior understandings, writings, proposals, representations and communications, oral or written, of any party relating to the subject matter hereof.
 
(d)           This Agreement shall be interpreted in accordance with the laws of the State of New York, without reference to that state’s principles of conflicts of law. The State of New York shall be deemed to be Bank’s jurisdiction (as defined in Section 9-304 of the UCC) with respect to the NewCo Collection Account.
 
15.           Notice.  Any written notice or other written communication to be given under this Agreement shall be addressed to each party at its address set forth on the signature page of this Agreement or to such other address as a party may specify in writing. Except as otherwise expressly provided herein, any such notice shall be effective upon receipt.
 
16.           No Relationship.  Nothing contained in the Agreement shall create any agency, fiduciary, joint venture or partnership relationship between Bank and Company or Agent. Company and Agent agree that nothing contained in this Agreement, nor any course of dealing among the parties to this Agreement, shall constitute a commitment or other obligation on the part of Bank to extend credit to Company or Agent.
 
17.           Loan Documents.  This Agreement is a Loan Document as defined in the Credit Agreement and as such subject to the terms and provisions of the Credit Agreement.
 
[Signature Page Follows]
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In Witness Whereof, the parties hereto have executed this Agreement by their duly authorized officers as of the day and year first above written.
 

	[NEWCO]
(“Company”)
	 
	 

	By:
	 
	 
	Address for notices:

	Name:
	 
	 
	 

	Title:
	 
	 
	 

	 
	 
	 

	BANK OF AMERICA, N.A., as administrative agent and collateral agent
(“Agent”)
	 
	 

	By:
	 
	 
	Address for notices:

	Name:
	 
	 
	 

	Title:
	 
	 
	 

	 
	 
	 

	(“Bank”)
	 
	 

	By:
	 
	 
	Address for notices:

	Name:
	 
	 
	 

	Title:
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EXHIBIT A
DEPOSITARY AGREEMENT
 
Form of Quarterly Transfer Date Certificate
 
Date of Certificate: __________________
 
 
To:         [Bank ]
[Address]
 
Ladies and Gentlemen:
 
Reference is made to the Depositary Agreement dated as of  _______, 2012 (as amended, amended and restated, modified, supplemented or restated from time to time, the “ Depositary Agreement ”) among [NewCo], Bank of America, N.A., as administrative agent and collateral agent and [Bank]. All capitalized terms used in this Quarterly Transfer Date Certificate and not otherwise defined herein shall have the same meanings herein as in the Depositary Agreement.
 
The undersigned, in his capacity as a duly authorized and acting Responsible Officer of the Company, hereby certifies on behalf of the Company as of the date hereof the following:
 
	1.
	The applicable Quarterly Transfer Date is _____________________
	.


 
	2.
	The [Quarterly Investor Distribution Amount][True-Up Amount] as of the applicable Quarterly Transfer Date is $________________
	.


 
	3.
	The calculations evidencing the [Quarterly Investor Distribution Amount][True-Up Amount] shown on the attached Appendix I are true and correct.


 
[SIGNATURE PAGE FOLLOWS]
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IN WITNESS WHEREOF, a duly authorized and acting Responsible Officer of the Company, has duly executed this Quarterly Transfer Date Certificate as of
 
_________, 2__.
 
	[NEWCO]
 

	By:
	 

	Name:
	 

	Title:
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APPENDIX I
 

[Insert Calculations for Quarterly Investor Distribution Amount or True-
Up Amount, as applicable]
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Exhibit 99.1
 
 
 
Barnes & Noble and Microsoft Form Strategic Partnership to
Advance World-Class Digital Reading Experiences for Consumers
 
Newly Formed Subsidiary to Include NOOK® Digital and College Businesses
 
New York, NY and Redmond, WA (April 30, 2012) – Barnes & Noble Inc. (NYSE: BKS) and Microsoft (NASDAQ: MSFT) today announced the formation of a strategic partnership in a new Barnes & Noble subsidiary, which will build upon the history of strong innovation in digital reading technologies from both companies. The partnership will accelerate the transition to e-reading, which is revolutionizing the way people consume, create, share and enjoy digital content.
 
The new subsidiary, referred to in this release as Newco, will bring together the digital and College businesses of Barnes & Noble.  Microsoft will make a $300 million investment in Newco at a post-money valuation of $1.7 billion in exchange for an approximately 17.6% equity stake.  Barnes & Noble will own approximately 82.4% of the new subsidiary, which will have an ongoing relationship with the company’s retail stores.  Barnes & Noble has not yet decided on the name of Newco.
 
One of the first benefits for customers will be a NOOK application for Windows 8, which will extend the reach of Barnes & Noble’s digital bookstore by providing one of the world’s largest digital catalogues of e-Books, magazines and newspapers to hundreds of millions of Windows customers in the U.S. and internationally.
 
The inclusion of Barnes & Noble’s College business is an important component of Newco’s strategic vision.  Through the newly formed Newco, Barnes & Noble’s industry leading NOOK Study software will provide students and educators the preeminent technology platform for the distribution and management of digital education materials in the market.
 
 
 
 
 





 
 
 
“The formation of Newco and our relationship with Microsoft are important parts of our strategy to capitalize on the rapid growth of the NOOK business, and to solidify our position as a leader in the exploding market for digital content in the consumer and education segments,” said William Lynch, CEO of Barnes & Noble.  “Microsoft’s investment in Newco, and our exciting collaboration to bring world-class digital reading technologies and content to the Windows platform and its hundreds of millions of users, will allow us to significantly expand the business.”
 
“The shift to digital is putting the world's libraries and newsstands in the palm of every person's hand, and is the beginning of a journey that will impact how people read, interact with and enjoy new forms of content,” said Andy Lees, President at Microsoft. “Our complementary assets will accelerate e-reading innovation across a broad range of Windows devices, enabling people to not just read stories, but to be part of them. We’re on the cusp of a revolution in reading.”
 
Barnes & Noble and Microsoft have settled their patent litigation, and moving forward, Barnes & Noble and Newco will have a royalty-bearing license under Microsoft’s patents for its NOOK eReader and Tablet products. This paves the way for both companies to collaborate and reach a broader set of customers.
 
NewCo
 
On January 5, Barnes & Noble announced that it was exploring the strategic separation of its digital business in order to maximize shareholder value. Barnes & Noble is actively engaged in the formation of Newco, which will include Barnes & Noble's digital and College businesses.  The company intends to explore all alternatives for how a strategic separation of Newco may occur.  There can be no assurance that the review will result in a strategic separation or the creation of a stand-alone public company, and there is no set timetable for this review.  Barnes & Noble does not intend to comment further regarding the review unless and until a decision is made.
 
 
 
 
 





 
 
 
 
Additional information will be contained in a Current Report on Form 8-K to be filed by Barnes & Noble.
 
Barnes & Noble and Microsoft will host an investor call and webcast beginning at 8:30 A.M. ET on Monday, April 30, 2012. To join the webcast, please visit:  www.barnesandnobleinc.com/webcasts .
 
Media Contacts
 
	For Barnes & Noble:
 
Mary Ellen Keating
Senior Vice President
Corporate Communications
Barnes & Noble, Inc.
(212) 633-3323
mkeating@bn.com
 
	For Microsoft:
 
Rapid Response Team
Waggener Edstrom Worldwide
(503) 443-7070
rrt@waggeneredstrom.com
 



Investor Contact
 

	For Barnes & Noble:
 
Andy Milevoj
Director of Investor Relations
Barnes & Noble, Inc.
(212) 633-3489
amilevoj@bn.com
 
	 



About Barnes & Noble, Inc.
 
Barnes & Noble, Inc. (NYSE:BKS), the world’s largest bookseller and a Fortune 500 company, operates 691 bookstores in 50 states. Barnes & Noble College Booksellers, LLC, a wholly-owned subsidiary of Barnes & Noble, also operates 641 college bookstores serving over 4.6 million students and faculty members at colleges and universities across the United States.  Barnes & Noble conducts its online business through BN.com ( www.bn.com ), one of the Web’s largest e-commerce sites, which also features more than two million titles in its NOOK Bookstore™ ( www.bn.com/ebooks ). Through Barnes & Noble’s NOOK™ eReading product offering, customers can buy and read digital books and content on the widest range of platforms, including NOOK devices, partner company products, and the most popular mobile and computing devices using free NOOK software. Barnes & Noble is proud to be named a J.D. Power and Associated 2012 Customer Service Champion and is only one of 50 U.S. companies so named.
 
 
 
 
 
 





 
 
 
General information on Barnes & Noble, Inc. can be obtained via the Internet by visiting the company’s corporate website:  www.barnesandnobleinc.com .
 
NOOK®, NOOK Tablet™, NOOK Simple Touch with GlowLight™ , NOOK Simple Touch ™, NOOK Color™, Reader’s Tablet™, Best-Text™, NOOK Store™, NOOK Bookstore™, NOOK Magazines™, VividView™, NOOK Newspapers™, FREE NOOK Reading Apps™, NOOK Kids™, NOOK Digital Shop™, Read In Store™, More In Store™, LendMe®, NOOK Library™, NOOK Books en español™, NOOK Study™, Lifetime Library™ and Read What You Love.  Anywhere You Like™ are trademarks of Barnes & Noble, Inc. Other trademarks referenced in this release are the property of their respective owners.
 
Follow Barnes & Noble on Twitter (www.bn.com/twitter), Facebook (http://www.facebook.com/barnesandnoble) and YouTube ( http://www.youtube.com/user/bnstudio ).
 
About Microsoft
 
Founded in 1975, Microsoft (Nasdaq “MSFT”) is the worldwide leader in software, services and solutions that help people and businesses realize their full potential.
 
 
FORWARD LOOKING STATEMENTS
 
This press release contains certain forward-looking statements (within the meaning of Section 27A of the Securities Act of 1933, as amended, and Section 21E of the Securities Exchange Act of 1934, as amended) and information that are based on the beliefs of the management of Microsoft or Barnes & Noble, as applicable, as well as assumptions made by and information currently available to such management.  When used in this press release, the words “anticipate,” “believe,” “estimate,” “expect,” “intend,” “plan,” “will”  and similar expressions, as they relate to Barnes & Noble, Newco or Microsoft or the management of Barnes & Noble or Microsoft, identify forward-looking statements.
 
Such statements reflect the current views of the relevant entities with respect to future events, the outcome of which is subject to certain risks, including, among others, the risk that the transactions contemplated by this press release, including with respect to any spin-off, split-off or other disposition by Barnes & Noble of its interest in Newco, are not able to be implemented on the terms described or at all, the risk that the transactions do not achieve the expected benefits for the parties including the risk that Newco’s applications are not commercially successful or that the expected distribution of those applications is not achieved, the risk that the separation of the digital and college businesses or any subsequent spin-off, split-off or other disposition by Barnes & Noble of its interest in Newco results in adverse impacts on Barnes & Noble or Newco (including as a result of termination of agreements and other adverse impacts), the potential impact on Barnes & Noble’s retail business of the separation, the risk that the international expansion contemplated by the relationship is not successful, the potential tax consequences for Barnes & Noble and its shareholders of a subsequent spin-off, split-off or other disposition by Barnes & Noble of its interest in Newco and the risk that Newco is not able to perform its obligations under the commercial agreement, including with respect to the development of applications and international expansion, and the consequences thereof and general risks related to the businesses that will become part of Newco, including those risks discussed in detail in Item 1A, “Risk Factors,” in Barnes & Noble’s Annual Report on Form 10-K and Form 10-K/A, and in Barnes & Noble’s other filings made hereafter from time to time with the SEC.
 
 
 
 
 





 
 
 
 
Should one or more of these risks or uncertainties materialize, or should underlying assumptions prove incorrect, actual results or outcomes may vary materially from those described as anticipated, believed, estimated, expected, intended or planned.  Subsequent written and oral forward-looking statements attributable to Barnes & Noble or persons acting on its behalf are expressly qualified in their entirety by the cautionary statements in this paragraph.  The parties undertake no obligation to publicly update or revise any forward-looking statements, whether as a result of new information, future events or otherwise after the date of this communication.
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